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TITLEI. APPLICABILITY OF RULES
FRAP 1 Scope of Rules; Title
(a) Scope of Rules.
(1)  Theserulesgovern procedure in the United States courts of appeals.

(2 When these rules provide for filing amotion or other document in the district court,
the procedure must comply with the practice of the district court.

(b) Title. Theserules are to be known as the Federal Rules of Appellate Procedure.

6Cir.R.1  Scopeof Rulesand Title

These rules are adopted pursuant to Rule 47 of the Federal Rules of Appellate Procedure
(FRAP), areintended to supplement those rules and shall bereferred to asthe “ Sixth Circuit Rules’
(6 Cir.R.). Totheextent practical, they are numbered and titled to correspond to the FRAP. Rules
dealing with subjects for which there are no corresponding FRAP are numbered 101 et seq. If no
local rule corresponds to a FRAP, such rule number is noted as [Reserved].

COMMITTEE NOTE: New rule.

6Cir.1.0.P. 1 Scope and Title

@ Theseinternal operating proceduresdescribetheresponsibilities, functions, organizationand
procedures in the day-to-day administration of the Court’s rules and policies for the
processing of appeals. They also set out the work of the judges, bench assignments,
calendaring, processing of opinions, and other operating procedures of the Court. They are
not rules.

(b) Because the large volume of filings requires that Court procedures increase efficiency for
both judges and supporting personnel, new procedures continually are being tested and
adopted.

(© These internal operating procedures shall be referred to as the “Sixth Circuit Internal
Operating Procedures’ (6 Cir. [.O.P.).

COMMITTEE NOTE: (@)(b)-former 1.0.P. Chapter 1; (c)-new I.O.P.

FRAP 2 Suspension of Rules



Onitsown or aparty’ smation, acourt of appeals may — to expediteitsdecision or for other
good cause — suspend any provision of these rulesin aparticular case and order proceedings asit
directs, except as otherwise provided in Rule 26(b).

6 Cir.R.2  Suspension of Rules

In the interest of expediting decision or for other good cause, the Court may suspend the
requirements of these Sixth Circuit Rules.

COMMITTEE NOTE: New rule.

6 Cir.1.0.P. 2 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir I.O.P.

TITLEII. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT COURT
FRAP 3 Appeal asof Right — How Taken
@ Filing the Notice of Appeal.

D An appeal permitted by law as of right from adistrict court to acourt of appeals may
be taken only by filing a notice of appeal with the district clerk within the time
allowed by Rule 4. At the time of filing, the appellant must furnish the clerk with
enough copies of the notice to enable the clerk to comply with Rule 3(d).

(2 An appellant’s failure to take any step other than the timely filing of a notice of
appeal does not affect the validity of the appeal, but is ground only for the court of
appealsto act asit considers appropriate, including dismissing the appeal.

3 An appeal from ajudgment by amagistrate judgein acivil caseistakeninthe same
way as an appea from any other district court judgment.

4 An appeal by permission under 28 U.S.C. § 1292(b) or an appeal in a bankruptcy
case may be taken only in the manner prescribed by Rules 5 and 6, respectively.

(b) Joint or Consolidated Appeals.

(D) When two or more parties are entitled to appeal from a district court judgment or
order, and their interests make joinder practicable, they may file ajoint notice of
appeal. They may then proceed on appeal as a single appellant.



(©)

(d)

2)

When the parties have filed separate timely notices of appeal, the appeals may be
joined or consolidated by the court of appeals.

Contents of the Notice of Appeal.

D

2)

3

(4)

(5)

The notice of appeal must:

(A)  specify the party or parties taking the appeal by naming each one in the
caption or body of the notice, but an attorney representing more than one
party may describe those parties with such terms as “all plaintiffs,” “the
defendants,” “the plaintiffsA, B, et a.,” or “all defendants except X”;

(B)  designate the judgment, order, or part thereof being appealed; and

(C)  namethe court to which the appeal istaken.

A pro se notice of appeal is considered filed on behalf of the signer and the signer’s
spouse and minor children (if they are parties), unless the notice clearly indicates
otherwise.

In aclass action, whether or not the class has been certified, the notice of appeal is
sufficient if it names one person qualified to bring the appeal asrepresentative of the
class.

An appeal must not be dismissed for informality of form or title of the notice of
appeal, or for failure to name a party whose intent to appeal is otherwise clear from

the notice.

Form 1 in the Appendix of Formsis a suggested form of a notice of appeal.

Serving the Notice of Appeal.

D

(2)

The district clerk must serve notice of the filing of a notice of appeal by mailing a
copy to each party’s counsel of record — excluding the appellant’s— or, if aparty
is proceeding pro se, to the party’s last known address. When a defendant in a
criminal case appeals, the clerk must also serve a copy of the notice of appeal on the
defendant, either by personal service or by mail addressed to the defendant. The
clerk must promptly send a copy of the notice of appeal and of the docket entries—
and any later docket entries — to the clerk of the court of appeals named in the
notice. Thedistrict clerk must note, on each copy, the date when the notice of appeal
was filed.

If aninmate confined in aninstitution filesanotice of appeal in the manner provided
by Rule 4(c), the district clerk must also note the date when the clerk docketed the
notice.



3 Thedistrict clerk’ sfailure to serve notice does not affect the validity of the appeal.
The clerk must note on the docket the names of the parties to whom the clerk mails
copies, with the date of mailing. Serviceis sufficient despite the death of a party or
the party’ s counsel.
(e Payment of Fees. Upon filing a notice of appeal, the appellant must pay the district clerk

all required fees. Thedistrict clerk receives the appellate docket fee on behalf of the court
of appeals.

6Cir.R.3 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 3 Appeal asof Right - Fees

@ Appeal Fees. For amount of fees to be paid to district court, see 6 Cir. 1.O.P. 103.
Proceedings will be dismissed if the fees are not paid.

(b) Indigent Litigants. Payment of feesisnot required for those non-prisoner indigent litigants
whose in forma pauperis status has been approved by either the district court or this Court,
providing that status has not been revoked.

COMMITTEE NOTE: Former 1.0.P. 5.1 and 5.5; 28 U.S.C. § 1915.

FRAP 3.1  Appeal from aJudgment of a Magistrate Judgein a Civil Case

[Abrogated]



6 Cir.R. 3.1 Appeal from a Judgment Entered by a Magistrate Judge in a Civil Case -
Petitionsfor Leaveto Appeal

[Abrogated]
6Cir.1.0.P. 3.1 [Abrogated]
COMMITTEE NOTE: No corresponding 6 Cir. |.O.P.

FRAP 4

Appeal asof Right — When Taken

@ Appeal in a Civil Case.

(1)

2)

3

(4)

(A)

(B)

(©

Timefor Filing a Notice of Appeal.

Inacivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the
notice of appeal required by Rule 3 must be filed with the district clerk
within 30 days after the judgment or order appealed from is entered.

When the United Statesor its officer or agency isaparty, the notice of appeal
may be filed by any party within 60 days after the judgment or order
appealed from is entered.

An appeal from an order granting or denying an application for awrit of error
coram nobisis an appeal inacivil case for purposes of Rule 4(a).

Filing Before Entry of Judgment. A notice of appeal filed after the court
announces a decision or order — but before the entry of ajudgment or order — is
treated as filed on the date of and after the entry.

Multiple Appeals. If one party timely files anotice of appeal, any other party may
file anotice of appeal within 14 days after the date when the first notice was filed,
or within the time otherwise prescribed by this Rule 4(a), whichever period ends

|ater.

Effect of a Motion on a Notice of Appeal.

(A)

If aparty timely filesinthedistrict court any of the following motions under
the Federal Rules of Civil Procedure, the time to file an appeal runs for all
parties from the entry of the order disposing of the last such remaining
motion:

() for judgment under Rule 50(b);



(B)

(i)

(iii)

(iv)
(v)
(vi)

(i1)

(iii)

to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;

for attorney’ sfeesunder Rule 54 if the district court extendsthetime
to appeal under Rule 58;

to alter or amend the judgment under Rule 59;
for anew trial under Rule 59; or

for relief under Rule 60 if the motion is filed no later than 10 days
after the judgment is entered.

If aparty files anotice of appeal after the court announces or enters
a judgment — but before it disposes of any motion listed in Rule
4(a)(4)(A) — the notice become effective to appeal ajudgment or
order, in whole or in part, when the order disposing of the last such
remaining motion is entered.

A party intending to challenge an order disposing of any motion
listed in Rule 4(a)(4)(A), or a judgment altered or amended upon
such amotion, must file anotice of appeal, or an amended notice of
appeal — in compliancewith Rule 3(c) — within thetime prescribed
by this Rule measured from the entry of the order disposing of the
last such remaining motion.

No additional feeisrequired to file an amended notice.

(5) Motion for Extension of Time.

(A)

(B)

The district court may extend the time to file a notice of appeal if:

(i)

(i1)

a party so moves no later than 30 days after the time prescribed by
this Rule 4(a) expires, and

regardless of whether itsmotion isfiled before or during the 30 days
after the time prescribed by this Rule 4(a) expires, that party shows
excusable neglect or good cause.

A motionfiled beforethe expiration of thetime prescribed in Rule 4(a)(1) or
(3) may be ex parte unlessthe court requires otherwise. 1f themotionisfiled
after the expiration of the prescribed time, notice must be given to the other
parties in accordance with local rules.



(C)  Noextensionunder thisRule4(a)(5) may exceed 30 daysafter the prescribed
time or 10 days after the date when the order granting the motion is entered,
whichever islater.

(6) Reopening the Timeto Filean Appeal. Thedistrict court may reopen the time to
file an appeal for a period of 14 days after the date when its order to reopen is
entered, but only if all the following conditions are satisfied:

(A)  themotionisfiled within 180 days after the judgment or order is entered or
within 7 days after the moving party receives notice of the entry, whichever
isearlier;

(B)  the courts finds that the moving party was entitled to notice of the entry of
the judgment or order sought to be appealed but did not receive the notice
from the district court or any party within 21 days after entry; and

(C)  thecourt finds that no party would be prejudiced.
@) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(1) If Federal Rule of Civil Procedure 58(a)(1) does not require a
separate document, when the judgment or order isentered in the civil
docket under Federal Rule of Civil Procedure 79(a); or

(i) If Federal Rule of Civil Procedure 58(a)(1) requires a separate

document when the judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a) and when the earlier of

these events occurs.
. the judgment or order is set forth on a separate document, or
. 150 days have run from entry of the judgment or order in the

civil docket under Federal Rule of Civil Procedure 79(a).
(B) A failure to set forth a judgment or order on a separate document when
required by Federal Rule of Civil Procedure 58(a)(1) does not affect the
validity of an appeal from that judgment or order.
(b) Appeal in a Criminal Case.
(1) Timefor Filing a Notice of Appeal.

(A)  Inacrimina case, adefendant’ s notice of appeal must befiled in thedistrict
court within 10 days after the later of:



)

©)

(4)

(B)

() the entry of either the judgment or the order being appealed; or
(i)  thefiling of the government’s notice of appeal.

When the government is entitled to appeal, its notice of appeal must befiled
in the district court within 30 days after the later of:

M) the entry of the judgment or order being appeal; or

(i)  thefiling of anotice of appeal by any defendant.

Filing Before Entry of Judgment. A notice of appeal filed after the court
announces a decision, sentence, or order — but before the entry of the judgment or
order — istreated as filed on the date of and after the entry.

Effect of a Motion on a Notice of Appeal.

(A)

(B)

(©

If adefendant timely makes any of the following motions under the Federal
Rules of Criminal Procedure, the notice of appeal from a judgment of
conviction must befiled within 10 days after the entry of the order disposing
of the last such remaining motion, or within 10 days after the entry of the
judgment of conviction, whichever period endslater. Thisprovision applies
to atimely motion:

() for judgment of acquittal under Rule 29;

(i)  for anew trial under Rule 33, but if based on newly discovered
evidence, only if the motion is made no later than 10 days after the
entry of the judgment; or

(i) for arrest of judgment under Rule 34.

A notice of appeal filed after the court announces a decision, sentence, or

order — but before it disposes of any of the motions referred to in Rule

4(b)(3)(A) — becomes effective upon the later of the following:

() the entry of the order disposing of thelast such remaining motion; or

(i)  theentry of the judgment of conviction.

A valid notice of appeal iseffective— without amendment — to appeal from
an order disposing of any of the motions referred to in Rule 4(b)(3)(A).

Motion for Extension of Time. Upon afinding of excusable neglect or good cause,
the district court may — before or after the time has expired, with or without motion



©)

(6)

and notice — extend the timeto file anotice of appeal for aperiod not to exceed 30
days from the expiration of the time otherwise prescribed by this Rule 4(b).

Jurisdiction. Thefiling of anotice of appeal under this Rule 4(b) does not divest
adistrict court of jurisdiction to correct a sentence under Federal Rules of Criminal
Procedure 35(a), nor does the filing of a motion under 35(a) affect the validity of a
notice of appeal filed before entry of the order disposing of the motion. Thefiling
of a motion under Federal Rule of Criminal Procedure 35(a) does not suspend the
time for filing a notice of appeal from ajudgment of conviction.

Entry Defined. A judgment or order isentered for purposes of this Rule 4(b) when
it is entered on the criminal docket.

(© Appeal by an Inmate Confined in an Institution.

(1)

)

©)

d) Misak

If an inmate confined in an institution files a notice of appeal in either acivil or a
criminal case, the noticeistimely if it is deposited in the institution’ s internal mail
system on or beforethelast day for filing. If aninstitution hasasystem designed for
legal mail, theinmate must usethat system to receivethe benefit of thisrule. Timely
filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a
notarized statement, either of which must set forth the date of deposit and state that
first-class postage has been prepaid.

If aninmatefilesthefirst notice of appeal inacivil case under thisRule4(c), the 14-
day period provided in Rule 4(a)(3) for another party to file anotice of appeal runs
from the date when the district court dockets the first notice.

When adefendant in acriminal casefilesanotice of appeal under thisRule 4(c), the
30-day period for the government to file its notice of appeal runs from the entry of
the judgment or order appealed from or from the district court’s docketing of the
defendant’ s notice of appeal, whichever islater.

en Filingin the Court of Appeal. If anotice of appeal in either acivil or criminal

caseismistakenly filed in the court of appeal s, the clerk of that court must note on the notice
the date when it was received and send it to the district clerk. The noticeisthen considered

filedin

6Cir.R. 4

COMMITTEE

6Cir.1.0.P.4

COMMITTEE

the district court on the date so noted.

[Reserved]

NOTE: No corresponding 6 Cir. R.

[Reserved]

NOTE: No corresponding 6 Cir. 1.O.P.



FRAP 5

(@

(b)

Appeal by Permission

Petition for Permission to Appeal.

D

(2)

3

To reguest permission to appeal when an appeal is within the court of appeals
discretion, a party must file a petition for permission to appeal. The petition must
befiled with the circuit clerk with proof of serviceon all other partiesto the district-
court action

The petition must be filed within the time specified by the statute or rule authorizing
the appeal or, if no such timeis specified, within the time provided by Rule 4(a) for
filing anotice of appeal.

If a party cannot petition for appeal unless the district court first enters an order
granting permission to do so or stating that the necessary conditions are met, the
district court may amend its order, either on its own or in response to a party’s
motion, to include the required permission or statement. In that event, the time to
petition runs from entry of the amended order.

Contents of the Petition; Answer or Cross-Petition; Oral Argument.

D)

(2)

3

The petition must include the following:

(A)  thefacts necessary to understand the question presented;
(B) thequestion itself;

(C) therelief sought;

(D)  thereasonswhy the appeal should be allowed and is authorized by a statute
or rule; and

(E) anattached copy of:

) the order, decree, or judgment complained of an any related opinion
or memorandum, and

(i)  any order stating the district court’s permission to appeal or finding
that the necessary conditions are met.

A party may file an answer in opposition or a cross-petition within 7 days after the
petition is served.

The petition and answer will be submitted without oral argument unless the court of
appeals orders otherwise.



(©)

(d)

Form of Papers; Number of Copies. All papers must conform to Rule 32(c)(2). Except
by the court’s permission, a paper must not exceed 20 pages, exclusive of the disclosure
statement, the proof of service, and the accompanying documents required by Rule
5(b)(1)(E). An original and 3 copies must be filed unless the court requires a different
number by local rule or by order in a particular case.

Grant of Permission; Fees; Cost Bond; Filing the Record.

D

)

©)

Within 10 days after the entry of the order granting permission to appeal, the
appellant must:

(A)  pay thedistrict clerk all required fees; and

(B) fileacost bond if required under Rule 7.

A notice of appeal need not be filed. The date when the order granting permission
to appeal is entered serves as the date of the notice of appeal for calculating time
under these rules.

The district clerk must notify the circuit clerk once the petitioner has paid the fees.

Upon receiving thisnotice, thecircuit clerk must enter the appeal onthedocket. The
record must be forwarded and filed in accordance with Rules 11 and 12(c).



6Cir.R.5 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P.5 Appeal by Permission under 28 U.S.C. § 1292(b)

€)) Fees. Nofeeisrequired with apetition for permission to appeal under 28 U.S.C. § 1292(b)
unless the petition is granted.

(b) Expedited Cases. Interlocutory appeals under 28 U.S.C. § 1292(b) are included in those
cases in which the Court issues a routine briefing schedule with an expedited argument or
directs submission on briefs. See 6 Cir. 1.O.P. 28(c).

COMMITTEE NOTE: (&) - former 1.O.P. 5.4; (b) - former I.O.P. Chapter 7.

FRAP5.1  Appeal by Leave Under 28 U.S.C. § 636(c)(5)

[Abrogated]

6 Cir. R.5.1 Appeal by Permission under 28 U.S.C. 8 636 - Petitionsfor L eaveto Appeal
[Abrogated]

6 Cir.1.0.P.5.1 Appeal by Permission under 28 U.S.C. § 636 - Petition for Leaveto

Appeal

[Abrogated]

FRAP 6 Appeal in a Bankruptcy Case from a Final Judgment, Order, or Decree of a
District Court or Bankruptcy Appellate Panel

@ Appeal from a Judgment, Order, or Decree of a District Court Exercising Original

Jurisdiction in aBankruptcy Case. Anappeal to acourt of appealsfrom afinal judgment,

order, or decree of adistrict court exercising jurisdiction under 28 U.S.C. § 1334 istaken as
any other civil appeal under these rules.



(b) Appeal from a Judgment, Order, or Decree of a District Court or Bankruptcy
Appellate Panel Exercising Appellate Jurisdiction in a Bankruptcy Case.

(1)

(2)

Applicability of Other Rules. These rules apply to an appeal to a court of appeals
under 28 U.S.C. § 158(d) from afinal judgment, order, or decree of adistrict court
or bankruptcy appellate panel exercising appellate jurisdiction under 28 U.S.C.
§ 158(a) or (b). But there are 3 exceptions:

(A)
(B)

(©)

Rules 4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not apply;

the reference in Rule 3(c) to “Form 1 in the Appendix of Forms’ must be
read as areference to Form 5; and

when the appeal is from a bankruptcy appellate panel, the term “district
court,” as used in any applicable rule, means “ appellate panel.”

Additional Rules. In addition to the rules made applicable by Rule 6(b)(1), the
following rules apply:

(A)

(B)

Motion for rehearing.

(i)

(i)

(iii)

If atimely motion for rehearing under Bankruptcy Rule 8015 isfiled,
the time to appeal for al parties runs from the entry of the order
disposing of the motion. A notice of appeal filed after the district
court or bankruptcy appellate panel announces or enters ajudgment,
order, or decree— but before disposition of the motion for rehearing
— becomes effective when the order disposing of the motion for
rehearing is entered.

Appellate review of the order disposing of the motion requires the
party, in compliance with Rules 3(c) and 6(b)(1)(B), to amend a
previously filed notice of appeal. A party intending to challenge an
altered or amended judgment, order, or decree must file a notice of
appeal or amended notice of appeal within the time prescribed by
Rule 4 — excluding Rules 4(a)(4) and 4(b) — measured from the
entry of the order disposing of the motion.

No additional feeis required to file an amended notice.

Therecord on appeal.

(i)

Within 10 days after filing the notice of appeal, the appellant must
file with the clerk possessing the record assembled in accordance
with Bankruptcy Rule 8006 — and serve on the appellee — a
statement of theissuesto be presented on appeal and adesignation of
the record to be certified and sent to the circuit clerk.



6Cir.R.6

(i)

(iii)

An appelleewho believesthat other parts of the record are necessary
must, with 10 days after being served with the appellant’s
designation, file with the clerk and serve on the appellant a
designation of additional partsto beincluded.

The record on appeal consists of:
. the redesignated record as provided above;

. the proceedings in the district court or bankruptcy appellate
panel; and

. a certified copy of the docket entries prepared by the clerk
under Rule 3(d).

(C©)  Forwardingtherecord.

(i)

(i)

When the record is complete, the district clerk or bankruptcy
appellate panel clerk must number the documents constituting the
record and send them promptly to thecircuit clerk together with alist
of the documents correspondingly numbered and reasonably
identified. Unlessdirected to do so by aparty or the circuit clerk, the
clerk will not send to the court of appeal sdocuments of unusual bulk
or weight, physical exhibits other than documents, or other parts of
the record designated from omission by local rule of the court of
appeals. If the exhibits are unusually bulky or heavy, a party must
arrangewiththeclerksinadvancefor their transportation and recei pt.

All parties must do whatever else is hecessary to enable the clerk to
assemble and forward the record. The court of appeals may provide
by rule or order that a certified copy of the docket entries be sent in
place of the redesignated record, but any party may request at any
time during the pendency of the appeal that the redesignated record
be sent.

(D)  Filingtherecord. Upon receiving the record — or a certified copy of the
docket entries sent in place of the redesignated record — the circuit clerk
must file it and immediately notify all parties of the filing date.

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.



6Cir.1.0.P.6 Appeal in Bankruptcy Casefrom aFinal Judgment, Order, or Decr ee of
aDistrict Court or of a Bankruptcy Appellate Panel - Fees

See 6 Cir [.O.P. 3(a) and 3(b).

COMMITTEE NOTE: Former 1.0.P. 5.1 and 5.5.

FRAP 7 Bond for Costson Appeal in a Civil Case

In acivil case, the district court may require an appellant to file a bond or provide other
security in any form and amount necessary to ensure payment of costs on appeal. Rule 8(b) applies
to a surety on a bond given under thisrule.

6Cir.R.7 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P.7 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 8 Stay or Injunction Pending Appeal
@ Motion for Stay.

Q) Initial Motion in the District Court. A party must ordinarily move first in the
district court for the following relief:

(A) astay of thejudgment or order of adistrict court pending appeal;
(B)  approva of asupersedeas bond; or

(C)  anorder suspending, modifying, restoring, or granting aninjunctionwhilean
appeal is pending.

2 Motion in the Court of Appeals; Conditions on Relief. A motion for the relief
mentioned in Rule 8(a)(1) may be made to the court of appeals or to one of its
judges.

(A)  The motion must:



(B)

(©
(D)

(E)

() show that moving first in the district court would be impracticable;
or

(i)  state that, a motion having been made, the district court denied the
motion or failed to afford the relief requested and state any reasons
given by the district court for its action.

The motion must also include:

(i) the reasons for granting the relief requested and the facts relied on;

(i) originalsor copiesof affidavitsor other sworn statements supporting
facts subject to dispute; and

(iii)  relevant parts of the record.

The moving party must give reasonable notice of the motion to all parties.
A motion under this Rule 8(a)(2) must be filed with the circuit clerk and
normally will be considered by a panel of the court. But in an exceptional
case in which time requirements make the procedure impracticable, the

motion may be made to and considered by a single judge.

The court may condition relief on aparty’ sfiling abond or other appropriate
security in the district court.

(b) Proceeding Against a Surety. If aparty gives security intheform of abond or stipulation
or other undertaking with one or more sureties, each surety submitsto thejurisdiction of the
district court and irrevocably appoints the district clerk as the surety’ s agent on whom any
papersaffecting the surety’ sliability on the bond or undertaking may be served. Onmotion,
a surety’s liability may be enforced in the district court without the necessity of an
independent action. The motion and any notice that the district court prescribes may be
served on the district clerk, who must promptly mail a copy to each surety whose address

is known.

(c) Stay in a Criminal Case. Rule 38 of the Federal Rules of Criminal Procedure governs a
stay inacriminal case.

6 Cir.R.8  Stay or Injunction Pending Appeal

[Reserved]

6Cir.1.0.P.8

[Reserved]



COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP9

(@

(b)

(©)

Releasein a Criminal Case

Release Before Judgment of Conviction.

(1)

)

3

The district court must state in writing, or orally on the record, the reasons for an
order regarding the release or detention of adefendant in acriminal case. A party
appealing from the order must file with the court of appeals a copy of the district
court’s order and the court’ s statement of reasons as soon as practicable after filing
the notice of appeal. An appellant who questions the factual basis for the district
court’s order must file atranscript of the release proceedings or an explanation of
why a transcript was not obtained.

After reasonabl e noticeto the appel lee, the court of appealsmust promptly determine
the appeal on the basis of the papers, affidavits, and parts of the record that the
parties present or the court requires. Unless the court so orders, briefs need not be
filed.

The court of appeals or one of itsjudges may order the defendant’ s release pending
the disposition of the appeal.

Release After Judgment of Conviction. A party entitled to do so may obtain review of a
district-court order regarding release after a judgment of conviction by filing a notice of
appeal from that order inthedistrict court, or by filing amotion in the court of appealsif the
party has already filed a notice of appeal from the judgment of conviction. Both the order
and the review are subject to Rule 9(a). The papersfiled by the party seeking review must
include a copy of the judgment of conviction.

Criteria for Release. The court must make its decision regarding release in accordance
with the applicable provisions of 18 U.S.C. 88 3142, 3143, and 3145(c).



6Cir.R.9 Rdeasein aCriminal Case

Review of district court orders respecting pretrial release is by way of appeal, rather than
motion. These appeals are given expedited treatment and, for that reason, are heard without the
necessity of briefs; see FRAP 9(a). Aswith other appeals, however, there must be atimely notice
of appeal and aresolution of the docketing fee status before any action will be taken.

Application for post-conviction release is made by motion pursuant to FRAP 9(b), which
requiresthat applicationsfor post-conviction release first be presented to the district court. Where
that has been done and no relief has been forthcoming, a motion for release can be made to this
Court. These motions are treated as single-judge, expedited matters. Such motions shall be
accompanied by a copy of the notice of appeal, a copy of the district court’s order denying or
imposing conditions on release and, wherever possible, atranscript of the bail hearing.

Unlessatimely noticeof appeal fromthejudgment of conviction hasbeenfiledinthedistrict
court, thus transferring jurisdiction to the Court of Appeals, this Court cannot act on motions for
release pending appeal.

COMMITTEE NOTE: Former 1.O.P. 17.6.

6 Cir.1.0.P.9 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 10 The Record on Appeal

@ Composition of the Record on Appeal. The following items constitute the record on
appeal:

Q) the original papers and exhibitsfiled in the district court;

(2 the transcript of proceedings, if any; and

(©)) acertified copy of the docket entries prepared by the district clerk.

(b) The Transcript of Proceedings.

Q) Appellant’sDuty to Order. Within 10 daysafter filing the notice of appeal or entry
of an order disposing of thelast timely remaining motion of atype specifiedin Rule
4(a)(4)(A), whichever is later, the appellant must do either of the following:

(A)  order from the reporter a transcript of such parts of the proceedings not

already on file asthe appellant considers necessary, subject to alocal rule of
the court of appeals and with the following qualifications:



(©)

(d)

(2)

©)

(4)

(B)

() the order must be in writing;

(i) if the cost of thetranscript isto be paid by the Untied States under the
Criminal Justice Act, the order must so state; and

(iii)  the appellant must, within the same period, file a copy of the order
with the district clerk; or

file a certificate stating that no transcript will be ordered.

Unsupported Finding or Conclusion. If the appellant intends to urge on appeal
that a finding or conclusion is unsupported by the evidence or is contrary to the
evidence, the appellant must include in the record a transcript of al evidence
relevant to that finding or conclusion.

Partial Transcript. Unlessthe entire transcript is ordered:

(A)

(B)

(©

the appellant must — within the 10 days provided in Rule 10(b)(1) —filea
statement of theissuesthat the appellant intendsto present on the appeal and
must serve on the appellee a copy of both the order or certificate and the
statement;

if the appellee considersit necessary to have atranscript of other parts of the
proceedings, the appellee must, within 10 days after the service of the order
or certificate and the statement of the issues, file and serve on the appellant
adesignation of additional partsto be ordered; and

unless within 10 days after service of that designation the appellant has
ordered all such parts, and has so notified the appellee, the appellee may
within the following 10 days either order the parts or move in the district
court for an order requiring the appellant to do so.

Payment. Atthetimeof ordering, aparty must make satisfactory arrangementswith
the reporter for paying the cost of the transcript.

Statement of the Evidence When the Proceedings Were Not Recorded or When a
Transcript IsUnavailable. If thetranscript of ahearing or trial isunavail able, the appel lant
may prepare a statement of the evidence or proceedings from the best available means,
including the appellant’ s recollection. The statement must be served on the appellee, who
may serve objections or proposed amendments within 10 days after being served. The
statement and any objections or proposed amendments must then be submitted to the district
court for settlement and approval. As settled and approved, the statement must be included
by the district clerk in the record on appeal.

Agreed Statement asthe Record on Appeal. In place of the record on appeal as defined
in Rule 10(a), the parties may prepare, sign, and submit to the district court a statement of



(€)

the case showing how the issues presented by the appeal arose and were decided in the
district court. The statement must set forth only those facts averred and proved or sought
to be proved that are essential to the court’s resolution of the issues. If the statement is
truthful, it — together with any additions that the district court may consider necessary to
afull presentation of theissueson appeal — must be approved by the district court and must
then be certified to the court of appealsastherecord on appeal. Thedistrict clerk must then
send it to the circuit clerk within the time provided by Rule 11. A copy of the agreed
statement may be filed in place of the appendix required by Rule 30.

Correction or Modification of the Record.

Q) If any difference arises about whether the record truly discloseswhat occurredinthe
district court, the difference must be submitted to and settled by that court and the
record conformed accordingly.

2 If anything material to either party isomitted from or misstated in therecord by error
or accident, the omission or misstatement may be corrected and a supplemental
record may be certified and forwarded:

(A)  ondtipulation of the parties;
(B) by thedistrict court before or after the record has been forwarded; or
(C) by the court of appeals.

3 All other questions asto the form and content of the record must be presented to the
court of appeals.

6 Cir.R.10 TheRecord On Appeal - Counsel’s Obligations

(@

Ordering Transcript. Itistheresponsibility of the partiesto order, on the form prescribed
by the Court (see form 6CA-30), and to make satisfactory financial arrangements for the
production of a transcript necessary for resolution of those issues to be raised on appeal.
Only those parts of atranscript shall be ordered that relate to issues to be raised on appeal .
If a transcript isunnecessary for the appeal, the appellant shall file acertificate to that effect
on standard form 6CA-30. The appellant is responsible for serving the various copies of
form 6CA-30 upon the appelleg(s), thedistrict court, and other personsand officesindicated
on the form. The appellee is not entitled to a copy of the transcript at the appellant’s
expense.

Failureto order atranscript, to makefinancial arrangementswith thereporter(s) or toinform
the Court that a transcript is unnecessary, within the time specified in FRAP 10, may result
in dismissal of the appeal.



(b)

Exhibits. Counsel isresponsible for arranging with the district court for the transmission
of demonstrative evidence to this Court. Manageable paper exhibits may be transmitted as
part of the record on appeal and, in order to call them to the Court’ s attention, may appear
asaseparate volume of the appendix. Thedistrict court will not automatically includethese
exhibits with the record; therefore, they must be designated and a request made for their
transmittal. Bulky paper exhibits, physical exhibits and any contraband are never to be
transmitted to this Court without the express written permission of the clerk of this Court.
FRAP 34 setsforth the procedures for use of physical exhibits at oral argument.

COMMITTEE NOTE: (@) - former 6th Cir. R. 13(a) and former 1.O.P. 8; (b) - former 1.O.P. 14.1
See also 6 Cir. R. 11 and 6 Cir. R. 30.

6 Cir.1.0.P. 10 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 11 Forwarding the Record

(@)

(b)

Appellant’sDuty. An appellant filing anotice of appeal must comply with Rule 10(b) and
must do whatever else is necessary to enable the clerk to assemble and forward the record.
If there are multiple appeals from a judgment or order, the clerk must forward a single
record.

Duties of Reporter and District Clerk.

Q) Reporter’sDutytoPrepareand FileaTranscript. Thereporter must prepare and
file atranscript as follows:

(A)  Upon receiving an order for a transcript, the reporter must enter at the foot
of the order the date of itsreceipt and the expected compl etion date and send
acopy, so endorsed, to the circuit clerk.

(B)  If thetranscript cannot be completed within 30 days of the reporter’ sreceipt
of theorder, thereporter may request thecircuit clerk to grant additional time
to completeit. The clerk must note on the docket the action taken and notify
the parties.

(C©)  When atranscript iscomplete, the reporter must fileit with the district clerk
and notify the circuit clerk of the filing.

(D)  If thereporter failsto file the transcript on time, the circuit clerk must notify
the district judge and do whatever else the court of appeals directs.



(©)

(d)

(€)

(f)

(9)

(2 District Clerk’sDuty to Forward. When the record is complete, the district clerk
must number the documents constituting the record and send them promptly to the
circuit clerk together with alist of the documents correspondingly numbered and
reasonably identified. Unless directed to do so by a party or the circuit clerk, the
district clerk will not send to the court of appeals documents of unusual bulk or
weight, physical exhibits other than documents, or other parts of the record
designated for omission by local rule of the court of appeals. If the exhibits are
unusually bulky or heavy, a party must arrange with the clerksin advance for their
transportation and receipt.

Retaining the Record Temporarily in the District Court for Use in Preparing the
Appeal. Thepartiesmay stipulate, or thedistrict court on motion may order, that thedistrict
clerk retain the record temporarily for the parties to use in preparing the papers on appeal .
In that event the district clerk must certify to the circuit clerk that the record on appeal is
complete. Upon receipt of the appellees’ brief, or earlier if the court orders or the parties
agree, the appellant must request the district clerk to forward the record.

[Abrogated]

Retaining the Record by Court Order.

Q) The court of appeals may, by order or local rule, provide that a certified copy of the
docket entriesbe forwarded instead of the entirerecord. But aparty may at any time
during the appeal request that designated parts of the record be forwarded.

(2)  Thedistrict court may order the record or some part of it retained if the court needs
it while the appeal is pending, subject, however, to call by the court of appeals.

3 If part or all of therecord retained, the district clerk must send to the court of appeals
a copy of the order and the docket entries together with the parts of the original
record allowed by the district court and copies of any parts of the record designated
by the parties.

Retaining Partsof the Record in the District Court by Stipulation of the Parties. The

parties may agree by written stipulation filed in the district court that designated parts of the

record be retained in the district court subject to call by the court of appeals or request by
aparty. The parts of the record so designated remain a part of the record on appeal.

Record for a Preliminary Motion in the Court of Appeals. If, before the record is
forwarded, a party makes any of the following motionsin the court of appeals:

. for dismissal;

. for release;



for astay pending appedl;
for additional security on the bond on appeal or on a supersedeas bond; or

for any other intermediate order —

the district clerk must send the court of appeals any parts of the record designated by any

party.

6 Cir.R.11 Transmission of the Record - Court Reporter’sObligation to Prepare

Transcripts, Extension of Time

@ Court Reporter’s Obligation. Court reporters shall give priority to preparation of
transcriptsin connection with appealsin criminal cases over every other duty except those
they perform in proceedings in their assigned courtroom. The word “transcript” as used
herein refers to those portions of the district court proceedings which have been ordered or
directed to be transcribed for purposes of appeal.

(b) Extension of Time. Any request for extension of time to prepare the transcript pursuant to
FRAP 11(b) must include, where applicable, the following:

D
(2)

©)

(4)
(5)

the reasons for the delay;

the date the transcript was ordered and the date satisfactory financial arrangements
were made with the court reporter;

the number of transcript pages estimated for preparation and the number of pages
completed to date;

the estimated completion date; and

the date of conviction, the date of sentencing, and the date the notice of appeal was
filed.

COMMITTEE NOTE: Former 6th Cir. R. 13(b).

6 Cir.1.0.P. 11 Transmission of the Record on Appeal

@ Obligations of District Court Clerk

D

The clerk of the district court will transmit the record on appeal when requested to
do so by the clerk of this Court. It isunnecessary to designate the entire record of
district court proceedings for transmission to this Court, particularly where the
record is unusually voluminous. Any review by this Court of a presentence report



(b)

(©)

and any objections to it shall be conducted in a manner which ensures the
confidentiality of the report.

Dutiesof Court Reporters; Extension of Time; Reduction of Fees. If thereporter cannot
prepare the transcript within 30 days of the purchase order date, the reporter will berequired
to make a written request to the clerk of this Court for an extension of time. The clerk’s
office will monitor all outstanding transcripts and all situationsin which thereisadelay in
transcript preparation. Counsel will be kept informed when extensions of time are allowed
on request by the court reporters.

If the transcript cannot be completed within 45 days from the date of order, the reporter is
obliged to reduce the transcript preparation fee by 10%; if transcript isnot completed by the
60th day from the date of the order, a 20% reduction is to be applied by the reporter, who
shall remove himself or herself from the courtroom until such time asthetranscript hasbeen
completed and filed with thedistrict court. Thesefeereductions may bewaived by theclerk
upon a showing of good cause by the court reporter.

Where necessary to ensure the timely resolution of an appeal in acriminal proceeding, this
Court may direct the preparation of transcript out of the order otherwise prescribed by rule.

Requests by counsel that a court reporter suspend preparation of transcript which has been
ordered cannot be given effect. Unless this Court directs otherwise, reporters will be
expected to prepare transcript without interruption and will be held to the standards of
timeliness outlined above.

Sealed Records. Where arecord has been transmitted to this Court which has been sealed,
inwholeor in part, by order or other direction of thedistrict court, this Court will accord the
record the same confidential treatment during the pendency of the appeal. The sealed
item(s) will be unsealed and made a part of the public record only upon the order of the
district court or this Court.

COMMITTEENOTE: (a)(1) - former I.O.P. 14; (a)(2) - former 1.0.P. 11; (b) - former I.O.P. 9; (c) -
former 1.0.P. 14.1.

FRAP 12 Docketing the Appeal; Filing a Representation Statement; Filing the Record

(@

(b)

Docketing the Appeal. Upon receiving the copy of the notice of appeal and the docket
entriesfrom thedistrict clerk under Rule 3(d), thecircuit clerk must docket the appeal under
the title of the district court action and must identify the appellant, adding the appellant’s
name if necessary.

Filing a Representation Statement. Unless the court of appeals designates another time,
the attorney who filed the notice of appeal must, within 10 days after filing the notice, file
a statement with the circuit clerk naming the parties that the attorney represents on appeal .



(© Filing the Record, Partial Record, or Certificate. Upon receiving the record, partial
record, or district clerk’s certificate as provided in Rule 11, the circuit clerk must fileit and
immediately notify all parties of the filing date.

6 Cir.R. 12 Docketing the Appeal; Filing a Representation Statement (Appear ance of
Counsdl); Filing the Record

A Form for Appearance of Counsel, 6CA-68, must be completed and returned by all
attorneys who wish to file documents or argue on behalf of any party to an appeal. Only those
attorneys for whom this Court has this appearance form on file will receive notice of any hearings,
orders, or other Court action involving their case. Failure to file the form may result in dismissal
of the case. It is counsel’s obligation to inform the clerk’s office of any change in address,
telephone, and fax number.

COMMITTEE NOTE: Former 1.0.P. Chapter 3.



6 Cir.1.0.P. 12 Docketing the Appeal; Filing a Representation Statement (Appear ance

(@

(b)

of Counsdl)

Docketing an Appeal. Appeals are immediately docketed upon receipt of the notice of
appeal and the docket entries from the district court. A general docket number is assigned
and all counsel and pro se parties are so advised. Failure to pay the docket fee does not
prevent the appeal from being docketed but is grounds for dismissal of the appeal by the
clerk.

Appearance of Counsel. In order to facilitate communications between this Court and
counsel, it isthe practice of this Court to look to one counsel for appellant(s)/petitioner(s)
and one for appelleg(s)/respondent(s), who shall relay all pertinent information to all other
counsel for that side. In cases where there is more than one appellant or petitioner or more
than one appellee or respondent, counsel for those parties may be asked to designate one of
their number to serve as”lead” counsel for the purpose of receiving noticesfromtheclerk’s
office. In the absence of such a designation, the clerk will assign an attorney to act aslead
counsel, and inform the other counsel of that designation.

COMMITTEE NOTE: (@) - former 1.0.P. 6.1; (b) former 1.0.P. Chapter 3.

TITLE . REVIEW OF A DECISION OF THE UNITED STATESTAX COURT

FRAP 13 Review of a Decision of the Tax Court

(@

(b)

(©)

How Obtained; Timefor Filing Notice of Appeal.

Q) Review of adecision of the United States Tax Court iscommenced by filing anotice
of appeal with the Tax Court clerk within 90 days after the entry of the Tax Court’s
decision. At the time of filing, the appellant must furnish the clerk with enough
copies of the notice to enable the clerk to comply with Rule 3(d). If one party files
atimely notice of appeal, any other party may file anotice of appeal within 120 days
after the Tax Court’s decision is entered.

2 If, under Tax Court rules, a party makes atimely motion to vacate or revise the Tax
Court’ sdecision, thetimeto file a notice of appeal runs from the entry of the order
disposing of the motion or from the entry of a new decision, whichever islater.

Notice of Appeal; How Filed. The notice of appeal may be filed either at the Tax Court
clerk’s officein the District of Columbiaor by mail addressed to the clerk. If sent by mail
the noticeisconsidered filed on the postmark date, subject to § 7502 of the Internal Revenue
Code, as amended, and the applicable regulations.

Contents of the Notice of Appeal; Service; Effect of Filing and Service. Rule 3
prescribesthe contents of anotice of appeal, the manner of service, and theeffect of itsfiling
and service. Form 2 in the Appendix of Formsis a suggested form of a notice of appeal.



(d) The Record on Appeal; Forwarding; Filing.

(1)  An appeal from the Tax Court is governed by the parts of Rules 10, 11, and 12
regarding the record on appea from a district court, the time and manner of
forwarding and filing, and the docketing in the court of appeals. Referencesinthose
rules and in Rule 3 to the district court and district clerk are to be read as referring
to the Tax Court and its clerk.

(2 If an appeal from a Tax Court decision is taken to more than one court of appeals,
the original record must be sent to the court named in the first notice of appeal filed.

In an appeal to any other court of appeals, the appellant must apply to that other
court to make provisions for the record.

6 Cir. R. 13 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 13 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 14 Applicability of Other Rulesto the Review of a Tax Court Decision

All provisions of these rules, except Rules 4-9, 15-20, and 22-23, apply to the review of a
Tax Court decision.

6 Cir.R. 14 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 14 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

TITLEIV. REVIEW ORENFORCEMENT OF ANORDEROFAN ADMINISTRATIVE
AGENCY, BOARD, COMMISSION, OR OFFICER

FRAP 15 Review or Enforcement of an Agency Order — How Obtained; Intervention

@ Petition for Review; Joint Petition.



(b)

(©)

D

(2)

3
(4)

Review of an agency order is commenced by filing, within the time prescribed by
law, a petition for review with the clerk of a court of appeals authorized to review
the agency order. If their interests make joinder practicable, two or more persons
may join in a petition to the same court to review the same order.

The petition must:
(A)  name each party seeking review either in the caption or the body of the
petition — using suchtermsas“et al.,” “ petitioners,” or “respondents’ does

not effectively name the parties;

(B)  nametheagency asarespondent (even though not named in the petition, the
United States is a respondent if required by statute); and

(C)  specify the order or part thereof to be reviewed.
Form 3 in the Appendix of Formsis a suggested form of a petition for review.
Inthisrule®agency” includesan agency, board, commission, or officer; “ petitionfor

review” includes a petition to enjoin, suspend, modify, or otherwise review, or a
notice of appeal, whichever form isindicated by the applicable statute.

Application or Cross-Application to Enforce an Order; Answer; Default.

D

(2)

3

An application to enforce an agency order must be filed with the clerk of a court of
appeals authorized to enforce the order. If a petition isfiled to review an agency
order that the court may enforce, a party opposing the petition may file a cross-
application for enforcement.

Within 20 days after the application for enforcement is filed, the respondent must
serve on the applicant an answer to the application and file it with the clerk. If the
respondent fails to answer in time, the court will enter judgment for the relief
requested.

The application must contain a concise statement of the proceedings in which the
order was entered, the facts upon which venue is based, and the relief requested.

Serviceof thePetition or Application. Thecircuit clerk must serve acopy of the petition
for review, or an application or cross-application to enforce an agency order, on each
respondent as prescribed by Rule 3(d), unlessadifferent manner of serviceis prescribed by
statute. At the time of filing, the petitioner must:

D)

(2)

serve, or have served, a copy on each party admitted to participate in the agency
proceedings, except for the respondents;

file with the clerk alist of those served; and



3 givethe clerk enough copies of the petition or application to serve each respondent.

(d) Intervention. Unless a statute provides another method, a person who wants to intervene
in aproceeding under thisrule must fileamotion for leaveto intervene with the circuit clerk
and serve acopy on all parties. The motion— or other notice of intervention authorized by
statute— must be filed within 30 days after the petition for review isfiled and must contain
a concise statement of the interest of the moving party and the grounds for intervention.

(e Payment of Fees. When filing any separate or joint petition for review inacourt of appeals,
the petitioner must pay the circuit clerk all required fees.

6 Cir.R. 15 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 15 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 151 Briefsand Oral Argument in a National Labor Relations Board Proceeding

In either an enforcement or a review proceeding, a party adverse to the National Labor
Relations Board proceeds first on briefing and at oral argument, unless the court orders otherwise.
6 Cir.R. 15.1 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6Cir.1.0.P.15.1 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 16 The Record on Review or Enfor cement

@ Composition of the Record. The record on review or enforcement of an agency order
consists of:

Q) the order involved;

2 any findings or report on which it is based; and



(b)

©)] the pleadings, evidence, and other parts of the proceedings before the agency.

Omissions From or Misstatements in the Record. The parties may at any time, by
stipulation, supply any omission from the record or correct amisstatement, or the court may
sodirect. If necessary, the court may direct that asupplemental record be prepared and filed.

6 Cir.R.16 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 16 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 17 Filing the Record

(@

(b)

Agency to File; Timefor Filing; Notice of Filing. The agency must file the record with
the circuit clerk within 40 days after being served with a petition for review, unless the
statute authorizing review provides otherwise, or within 40 days after it files an application
for enforcement unless the respondent fails to answer or the court orders otherwise. The
court may shorten or extend the time to filethe record. The clerk must notify all parties of
the date when the record isfiled.

Filing— What Constitutes.
Q) The agency must file:

(A) theorigina or acertified copy of the entire record or parts designated by the
parties; or

(B) acertifiedlist adequately describing all documents, transcripts of testimony,
exhibits, and other material constituting the record, or describing those parts
designated by the parties.

(2 The parties may stipulate in writing that no record or certified list befiled. Thedate
when the stipulation is filed with the circuit clerk is treated as the date when the
record isfiled.

3 The agency must retain any portion of the record not filed with the clerk. All parts
of the record retained by the agency are a part of the record on review for all
purposes and, if the court or a party so requests, must be sent to the court regardless
of any prior stipulation.



6Cir.R. 17

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 17

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 18

(@)

(b)

Stay Pending Review

Motion for a Stay.

D

(2)

Initial Motion Before an Agency. A petitioner must ordinarily move first before
the agency for a stay pending review of its decision or order.

Motion in the Court of Appeals. A motion for a stay may be made to the court of
appeals or one of itsjudges.

(A)

(B)

(©)
(D)

The motion must:

(1) show that moving first before the agency would be impracticable; or

(i)  statethat, amotion having been made, the agency denied the motion
or failed to afford the relief requested and state any reason given by
the agency for its action.

The motion must also include:

(1) the reasons for granting the relief requested and the factsrelied on;

(i)  originasor copiesof affidavitsor other sworn statements supporting
facts subject to dispute; and

(iii)  relevant parts of the record.

The moving party must give reasonable notice of the motion to all parties.
The motion must be filed with the circuit clerk and normally will be
considered by apanel of the court. But in an exceptional casein whichtime

requirements make that procedure impracticable, the motion may be made
to and considered by a single judge.

Bond. The court may condition relief on the filing of abond or other appropriate security.



6 Cir.R. 18 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 18 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 19 Settlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency’ sorder in
part, the agency must within 14 days file with the clerk and serve on each other party a proposed
judgment conforming to the opinion. A party who disagrees with the agency’ s proposed judgment
must within 7 daysfile with the clerk and serve the agency with aproposed judgment that the party
believes conformsto the opinion. Thecourt will settlethe judgment and direct entry without further
hearing or argument.
6 Cir.R. 19 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R. See 6 Cir. |.O.P. 19.

6 Cir.1.0.P. 19 Amendment, Correction or Settlement of a Judgment
M otionsto amend, correct or settleajudgment arereferred to the panel that decided the case.

COMMITTEE NOTE: Former 1.0.P. 17.11.4.

FRAP 20 Applicability of Rulesto the Review or Enforcement of an Agency Order

All provisions of these rules, except Rules 3-14, and 22-23, apply to the review or
enforcement of an agency order. Intheserules, “appellant” includes a petitioner or applicant, and
“appellee”’ includes a respondent.
6 Cir.R.20 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 20 [Reserved]



COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

TITLEV.

FRAP 21

(@

(b)

EXTRAORDINARY WRITS

Writs of Mandamus and Prohibition, and Other Extraordinary Writs

Mandamusor Prohibition to a Court: Petition, Filing, Service, and Docketing.

D

)

3

A party petitioning for awrit of mandamus or prohibition directed to a court must
file a petition with the circuit clerk with proof of service on all parties to the
proceeding in the trial court. The party must also provide a copy to the trial-court
judge. All parties to the proceeding in the trial court other than the petitioner are
respondents for all purposes.
(A)  The petition must betitled “In re [name of petitioner].”
(B)  The petition must state:

(1) the relief sought;

(i)  theissues presented;

(ili)  thefacts necessary to understand the issue presented by the petition;
and

(iv)  thereasonswhy the writ should issue.

(C)  The petition must include a copy of any order or opinion or parts of the
record that may be essential to understand the matters set forth in the
petition.

Upon receiving the prescribed docket fee, the clerk must docket the petition and
submit it to the court.

Denial; Order Directing Answer; Briefs; Precedence.

D

(2)
3
(4)

The court may deny the petition without an answer. Otherwise, it must order the
respondent, if any, to answer within afixed time.

The clerk must serve the order to respond on all persons directed to respond.
Two or more respondents may answer jointly.

The court of appeals may invite or order the trial-court judge to address the petition
or may invite an amicus curiae to do so. The trial-court judge may request



(©)

(d)

permission to address the petition but may not do so unlessinvited or ordered to do
so by the court of appeals.

5) If briefing or oral argument isrequired, the clerk must advise the parties, and when
appropriate, the trial-court judge or amicus curiae.

(6) The proceeding must be given preference over ordinary civil cases.
@) The circuit clerk must send a copy of the final disposition to the trial-court judge.

Other Extraordinary Writs. An application for an extraordinary writ other than one
provided for in Rule 21(a) must be made by filing apetition with the circuit clerk with proof
of service on the respondents. Proceedings on the application must conform, so far asis
practicable, to the procedures prescribed in Rule 21(a) and (b).

Form of Papers; Number of Copies. All papers must conform to Rule 32(c)(2). Except
by the court’s permission, a paper must not exceed 30 pages, exclusive of the disclosure
statement, the proof of service, and the accompanying documents required by Rule
21(8)(2)(C). Anoriginal and 3 copies must be filed unless the court requires the filing of a
different number by local rule or by order in a particular case.

6Cir.R.21  Writsof Mandamusand Prohibition, and Other Extraordinary Writs - Number

(@

(b)

of Copies- Filing Fee

A signed original and four copies of a petition for any extraordinary writ are required to be
filed, although this Court may request additional copies.

For amount of fee to be paid to this Court see 6 Cir. 1.O.P. 103. The proceeding will be
dismissed if the feeis not paid.

COMMITTEE NOTE: Former 6th Cir. R. 23(a); former 1.0.P. 5.3.

6 Cir.1.0.P. 21 Writ of Mandamus and Prohibition, and Other Extraordinary Writs

Where a petitioner seeks an extraordinary writ to expedite the district court case, this Court

will request a status report from the respondent. Where the petition also raises substantive legal
issues, this Court will invite a preliminary response from respondent. In each case, the petitioner
will receive a copy of this Court’ s correspondence with the respondent.

COMMITTEE NOTE: Former 1.0.P. 6.3.

TITLEVI. HABEASCORPUS, PROCEEDINGSIN FORMA PAUPERIS



FRAP 22 Habeas Cor pus and Section 2255 Proceedings

(@

(b)

Application for the Original Writ. An application for awrit of habeas corpus must be
made to the appropriate district court. If made to a circuit judge, the application must be
transferred to the appropriate district court. If adistrict court deniesan application made or
transferred to it, renewal of the application before a circuit judge is not permitted. The
applicant may, under 28 U.S.C. § 2253, appeal to the court of appeals from the district
court’s order denying the application.

Certificate of Appealability.

Q) In a habeas corpus proceeding in which the detention complained of arises from
process issued by a state court, or in a28 U.S.C. 8 2255 proceeding, the applicant
cannot take an appeal unless a circuit justice or a circuit or district judge issues a
certificate of appealability under 28 U.S.C. § 2253(c). If an applicant filesanotice
of appeal, thedistrict judgewho rendered thejudgment must either issueacertificate
of appealability or state why a certificate should not issue. The district clerk must
send the certificate or statement to the court of appeal s with the notice of appeal and
the file of the district-court proceedings. If the district judge has denied the
certificate, the applicant may request a circuit judge to issue the certificate.

2 A request addressed to the court of appeals may be considered by acircuit judge or
judges, as the court prescribes. If no express request for a certificate is filed, the
notice of appeal constitutes arequest addressed to thejudges of the court of appeals.

3 A certificate of appealability isnot required when a state or its representative or the
United States or its representative appeals.

6 Cir.R.22 Habeas Corpus and Section 2255 Proceedings -- Second or Successive

(@

(b)

Applications -- Death Penalty Cases.

Certificates of Appealability. Applicationsfor a certificate of appealability, once denied
by the district court, are to be filed in this Court as soon as possible following filing of the
notice of appeal.

Motionsto File a Second or Successive Application Under 28 U.S.C. § 2254 or § 2255

(1)  Theclerk’s office shall provide an informational form for the use of any applicant
who advises that he or she will be seeking relief under thisrule.

(2 Any individual seeking tofileinthedistrict court asecond or successive application
for relief pursuant to 28 U.S.C. § 2254 or § 2255, including those under a sentence
of death, shall first file amotion with this Court for authorization as required by 28
U.S.C. § 2244 and § 2255, on the form provided by the clerk for such motions.



(©)

3

(4)

()

(6)

Applications made by petitioners under sentence of death must comply with the
requirements of section (c) of thisrule.

(A)  Motions seeking authorization to file a second or successive application
under 8 2254 shall state anew ground for relief and specify the reasons why
the application for relief should be permitted to be filed in the district court
under 28 U.S.C. § 2244(b)(2)(A) or (B).

(B)  Motions seeking authorization to file a second or successive application
under § 2255 shall state the grounds for relief and specify the reasons why
the application for relief should be permitted to be filed in the district court
under the relevant standards specified in the final paragraphs of § 2255.

The petitioner shall provide along with the motion copies of the report of the
magistrate judge and the opinion of the district court issued in any prior § 2254 or
8 2255 proceeding, if such copiesare reasonably available. Where appropriate, this
Court will request the respondent to provide the necessary copies of these
documents.

No filing fee is required for a motion seeking authorization to file a second or
successive application.

Theapplicant shall serveacopy of themotion and any accompanying documentation
on the respondent, and shall attach a certificate of service to the motion. The
respondent may file a response within ten calendar days of the filing of the motion
or the later filing by the respondent of supporting documentation, unless a shorter
period isordered. Any response received after such time may be considered, in the
discretion of thisCourt. In death penalty casesinwhich execution isimminent, this
Court need not wait for a response.

The motion will be referred to athree-judge panel for decision. Once the panel has
decided the motion, the clerk will forward a copy of the order to the clerk of the
appropriatedistrict court. If themotionisgranted, thefiling of the applicationinthe
district court will be subject to the requirements of 28 U.S.C. § 1915(a). No motion
or request for reconsideration, petition for rehearing, or any other paper seeking
review of the granting or denial of authorization will be allowed. See 28 U.S.C.
§ 2244(b)(3)(E).

Death Penalty Cases

D

)

Application of Rule. Thisruleappliesto all applicationsfor relief under § 2254 or
§ 2255 by persons under sentence of death.

Petitioner’s Statement. Whenever such a case is filed in this Court, petitioner
should file a statement certifying the existence of a sentence of death and the
emergency nature of the proceedings and listing the proposed date of execution, any



3

(4)

()

(6)

previous cases filed by petitioner in federal court, and any cases filed by petitioner
pending in any other court. Petitioner may use form 6CA-99 or the equivalent
thereof for the statement.

Original Applications. All original applications for habeas corpus relief are to be
filed in the clerk’ s office and will be referred to a panel of this Court in accordance
with approved operating proceduresof thisCourt. Seel.O.P. 22(a)(1). Applications
addressed to this Court or to any judge of this Court will ordinarily be transferred to
the appropriate district court.

Stay of Execution. A stay of execution isgranted automatically in some state cases
by 28 U.S.C. § 2262(a). A stay of execution isforbidden in some state cases by 28
U.S.C. §2262(b) and (c). All requestswith respect to stays of execution over which
thedistrict court possessesdiscretion, or in which any party contendsthat § 2262 has
not been followed, first must be presented to the district court by motion pursuant to
FRAP8(a). Motionsfor stay, once denied by thedistrict court, areto befiledinthis
Court as soon as possible after filing the notice of appeal.

Emergency Motions. Counsel having emergency motionsor applications, whether
addressed to this Court or to an individual judge, ordinarily shall file such petitions
with the clerk of this Court rather than with an individual judge. Counsedl is
encouraged to communicate with the clerk by telephone as soon as it becomes
evident that emergency relief will be sought from this Court.

Documentsto be Filed With Motion. An origina and four copies of any motion
for stay of execution and application for a certificate of appealability shall befiled
with the clerk of this Court, together with the following documents:

(A)  thecomplaint or petition to the district court;

(B)  each brief or memorandum of authority filed by any party in the district
court;

(C) any available transcripts of proceedings before the district court;

(D)  the memorandum opinion giving the reasons advanced by the district court
for denying relief;

(E) thedistrict court’s judgment denying relief;
(F)  theapplication to the district court for a certificate of appealability;
(G) theapplication to the district court for stay;

(H) thecertificate of appealability or order denying acertificate of appealability;



(7)

(8)

(9)

(10)

() the district court’s order granting or denying a stay and its statement of
reasons for this action;

Q)] acopy of the docket entries of the district court in the case;

(K)  acopy of each state or federal court opinion or judgment involving any issue
presented to this Court or, if the ruling was not made in awritten opinion or
judgment, a copy of the relevant portions of the transcript.

Review of the Merits of the Case. The panel handling the case will allow the
ordinary schedule for filing briefs on the merits of the case unless good cause for
expedited briefing is demonstrated. However, in considering amotion for stay, the
panel may concludeit appropriately can address the merits of the casein addition to
the motion to stay. In such asituation, counsel will be given notice to address the
meritsin briefsto be filed on an expedited basis. The panel may grant atemporary
stay pending consideration of the merits if necessary to prevent mooting the case.
Any ora argument of the meritswill be scheduled as soon as practicabl e after briefs
arefiled.

Filing of the Briefs. The appellant shall serve and file a brief within 60 days after
the date on which therecordisfiled. The appellee shall serve and file abrief within
60 days after service of the brief of the appellant. The appellant may serve and file
areply brief within 14 days after service of the brief of the appellee but, except for
good cause shown, areply brief must be filed at least three days before argument.

The briefs of the parties shall not exceed one and one-half times the length allowed
by FRAP 32(a)(7) for principal and reply briefs.

Requests for extensions of time or expansion of page limits will be referred to the
panel to which the case has been assigned.

Petitions for Rehearing. Because of the difficulty of delivering petitions for
rehearing with or without a suggestion for rehearing en banc to judges of this Court
where a panel of this Court has denied a request to stay an execution scheduled for
atime within 24 hours of the filing of the petition for rehearing, parties are hereby
notified that such petitions will not ordinarily be able to be delivered to the judges
of this Court in sufficient time for consideration prior to the time of the scheduled
execution. Petitionsfor rehearing filed within 24 hours of the scheduled execution
shall be processed and distributed by the most expeditious servicenormally provided
by the United States Postal Service unlessthe panel handling the case gives specific
direction for some other method of delivery.

Mandate. Issuance of the mandate will be governed by the standards of FRAP 41
and 6 Cir. R. 41.



COMMITTEENOTE: (a) - new rule. (b) - former 6th Cir. R. 33. (c) - former 6th Cir. R. 28. Direct
appealsin federal criminal cases are addressed in these rules at 6 Cir. R. 101.



6 Cir.1.0.P. 22 Habeas Corpus and Section 2255 Proceedings

(@

(b)

(©)

(d)

Death Penalty Cases

Q) Pursuant to 6 Cir. R. 22(c), an independent roster of active judges and those senior
judges who so elect will be maintained for the exclusive purpose of making panel
assignments in death penalty cases as soon asthe caseisdocketed. An active judge
so assigned shall continue asamember of the panel after that judge’ s assumption of
senior status. Theclerk of this Court shall docket the case upon receipt of the notice
of appeal and both the application and motion for stay shall beimmediately assigned
to a panel of this Court in accordance with approved operating procedures of this
Court. The panel shall be assigned the case and all matters pertaining to the motion
to stay, application for certificate of appealability, the merits, second or successive
petitions, remands from the Supreme Court of the United States, and all incidental
and collateral matters, including any separate proceedings questioning theconviction
or sentence.

2 Specia attention should be given to the necessity of filing the certificate of
appealability required by 6 Cir. R. 22(a) when the notice of appeal isfiled in the
district court. Counsel isencouraged to contact the clerk’ soffice by telephone at the
earliest possibletime, before thefiling of the notice of appeal, if possible, to apprise
the clerk’s office of the progress of the case and to determine the procedures
applicabletoit.

Appointment of Counsel. When apro se petitioner isthe appelleeina28 U.S.C. § 2241,
§ 2254 or § 2255 case, the clerk shall appoint counsel if the petitioner is a pauper.

Expedited Cases. Casesfiled pursuant to 28 U.S.C. 88 2241, 2254 and 2255 are included
in those cases in which the Court issues a routine briefing schedule with an expedited
argument or directs submission on briefs. See 6 Cir. [.O.P. 28(c).

Issuance of Stay by Single Judge. Although the decision of the panel represents the
judgment of the court unless and until changed by the action of the en banc court, it isthe
policy of the court that any active judge, whether or not amember of the panel assigned to
the case, or any senior judge who is a member of the panel, may issue a stay of limited
duration for no longer than is necessary to allow the court to consider and rule on any
petition for en banc review filed by aparty, or any sua sponte request of ajudge for en banc
review. This policy isconsistent with the authority granted a single judge by Rule 8 of the
Federal Rules of Appellate Procedure to rule on motions in exceptional circumstances.

COMMITTEE NOTE: (@) - former .O.P. 19.3.23, former 6th Cir. R. 28(f), former 1.O.P. Chapter
28, former 1.0.P.25.2; (b) - former 1.0.P. 25.2; 22(c) - former 1.O.P. Chapter 7. Direct appeals of
death penalty cases are addressed at 6 Cir. 1.O.P. 101.

FRAP 23 Custody or Release of a Prisoner in a Habeas Cor pus Proceeding



(@

(b)

(©)

(d)

Transfer of Custody Pending Review. Pending review of a decision in a habeas corpus
proceeding commenced before a court, justice, or judge of the United Statesfor the release
of aprisoner, the person having custody of the prisoner must not transfer custody to another
unless a transfer is directed in accordance with this rule. When, upon application, a
custodian shows the need for atransfer, the court, justice, or judge rendering the decision
under review may authorize the transfer and substitute the successor custodian as a party.

Detention or Release Pending Review of Decision Not to Release. While a decision not
to release a prisoner is under review, the court or judge rendering the decision, or the court
of appeals, or the Supreme Court, or ajudge or justice of either court, may order that the
prisoner be:

Q) detained in the custody from which release is sought;
2 detained in other appropriate custody; or
3 released on personal recognizance, with or without surety.

Release Pending Review of Decision Ordering Release. While a decision ordering the
release of a prisoner is under review, the prisoner must — unless the court or judge
rendering the decision, or the court of appeals, or the Supreme Court, or ajudge or justice
of either court orders otherwise — be released on person recognizance, with or without
surety.

Modification of the Initial Order on Custody. Aninitial order governing the prisoner’s
custody or release, including any recognizance of surety, continuesin effect pending review
unlessfor special reasons shown to the court of appeals or the Supreme Court, or to ajudge
or justice of either court, the order is modified or an independent order regarding custody,
release, or surety isissued.

6 Cir.R. 23 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 23 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 24 Proceeding in Forma Pauperis

(@

Leaveto Proceed in Forma Pauperis.



(b)

D

)

3

(4)

()

Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a
district-court action who desiresto appeal informapauperismust fileamotioninthe
district court. The party must attach an affidavit that:

(A)  shows in the detail prescribed by Form 4 of the Appendix of Forms the
party’ sinability to pay or to give security for fees and costs,

(B) clamsan entitlement to redress; and
(C) satestheissuesthat the party intends to present on appeal.

Action ontheMotion. If thedistrict court grantsthe motion, the party may proceed
on appeal without prepaying or giving security for fees and costs, unless a statute
provides otherwise. If the district court denies the motion, it must state its reasons
inwriting.

Prior Approval. A party who was permitted to proceed in forma pauperis in the
district-court action, or who was determined to be financially unable to obtain an
adequate defensein acriminal case, may proceed on appal informapauperiswithout
further authorization, unless:

(A) thedistrict court —before or after the notice of appeal isfiled — certifiesthat
the appeal is not taken in good faith or finds that the party is not otherwise
entitled to proceed in forma pauperis and statesin writing its reasons for the
certification or finding; or

(B)  astatute provides otherwise.

Notice of District Court’sDenial. Thedistrict clerk must immediately notify the
parties and the court of appeals when the district court does any of the following:

(A)  deniesamotion to proceed on appeal in forma pauperis,
(B) certifiesthat the appeal is not taken in good faith; or
(C)  findsthat the party is not otherwise entitled to proceed in forma pauperis.

Motion in the Court of Appeals. A party may file amotion to proceed on appeal
in forma pauperis in the court of appeals within 30 days after service of the notice
prescribed in Rule 24(a)(4). The motion must include a copy of the affidavit filed
in the district court and the district court’ s statement of reasons for itsaction. 1f no
affidavit wasfiledinthedistrict court, the party must includethe affidavit prescribed
by Rule 24(a)(1).

L eaveto Proceed in FormaPauperison Appeal or Review of an Administrative-Agency
Proceeding. When an appeal or review of a proceeding before an administrative agency,



board, commission, or officer (including for the purposes of thisrule the United States Tax
Court) proceeds directly in a court of appeals, a party may file in the court of appeals a
motion for leaveto proceed on appeal informapauperiswith an affidavit prescribed by Rule
24(a)(1).
(© Leaveto Use Original Record. A party allowed to proceed on appeal in forma pauperis
may request that the appeal be heard on the original record without reproducing any part.
6 Cir.R. 24 Proceedingsin Forma Pauperis - Application for Pauper Statuson Appeal -
Criminal
If aconvicted defendant did not qualify to proceed informapauperisin thedistrict court, but
appears to qualify on appeal, trial counsel must see that the defendant receives and compl etes the
appropriate affidavit form (CJA Form 23), which is available in the district court clerk's office.
Pursuant to FRAP 24, the application must be first directed to the district court.
COMMITTEE NOTE: Former 6th Cir. R. 12(c). Seeaso 6 Cir. R. 101.
6 Cir.1.0.P. 24 Proceedings in Forma Pauperis -Application for Pauper Statuson
Appeal - Criminal
See 6 Cir. 1.O.P. 22(b).

COMMITTEE NOTE: Former 1.0.P. 25.2.

TITLE VII. GENERAL PROVISIONS
FRAP 25 Filing and Service
@ Filing.

Q) Filing with the Clerk. A paper required or permitted to be filed in a court of
appeals must be filed with the clerk.

(2 Filing: Method and Timeliness.
(A)  Ingeneral. Filing may be accomplished by mail addressed to the clerk, but
filing isnot timely unlessthe clerk receives the papers within the time fixed

for filing.

(B) A brief or appendix. A brief or appendix istimely filed, however, if on or
before the last day for filing; it is:



(b)

(©)

(©)

(D)

() mailed to the clerk by First-Class Mail, or other class of mail that is
at least as expeditious, postage prepaid; or

(i)  digpatched to a third-party commercial carrier for delivery to the
clerk within 3 calendar days.

Inmatefiling. A paper filed by aninmate confinedinaninstitutionistimely
if deposited in the institution’sinternal mailing system on or before the last
day for filing. If an institution has a system designed for legal mail, the
inmate must use that system to receive the benefit of thisrule. Timely filing
may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by
anotarized statement, either of which must set forth the date of deposit and
state that first-class postage has been prepaid.

Electronicfiling. A court of appeals may by local rule permit papersto be
filed, signed, or verified by electronic means that are consistent with
technical standards, if any, that the Judicial Conference of the United States
establishes. A paper filed by electronic meansin compliance with the local
rule constitutes a written paper for the purposes of applying these rules.

3 Filing a Motion with a Judge. If amotion requests relief that may be granted by
asinglejudge, thejudge may permit the motion to be field with the judge; the judge
must note the filing date on the motion and give it to the clerk.

4 Clerk’s Refusal of Documents. The clerk must not refuse to accept for filing any
paper presented for that purpose solely becauseit isnot presented in proper form as
required by these rules or by any local rule or practice.

Service of All PapersRequired. Unlessarulerequires service by the clerk, a party must,
at or before the time of filing a paper, serve a copy on the other parties to the appeal or
review. Service on aparty represented by counsel must be made on the party’ s counsel.

Manner of Service.

Q) Service may be any of the following:

(A)
(B)
(©
(D)

personal, including delivery to aresponsible person at the office of counsel;
by mail;
by third-party commercial carrier for delivery within 3 calendar days; or

by electronic meansif the party being served consents in writing.

(2 If authorized by local rule, a party may use the court’ s transmission equipment to
make electronic service under Rule 25(¢)(1)(D).



4
(d)

1)

2

©)
(e)
6Cir.R.25

3

When reasonable considering such factors as the immediacy of the relief sought,
distance, and cost, service on a party must be by amanner at least as expeditious as
the manner used to file the paper with the court.

Service by mail or by commercial carrier is complete on mailing or delivery to the
carrier. Service by electronic means is complete on transmission, unless the party
making service is notified that the paper was not received by the party served.

Pr oof of Service.

A paper presented for filing must contain either of the following:
(A)  anacknowledgment of service by the person served; or

(B)  proof of service consisting of a statement by the person who made service
certifying:

(i) the date and manner of service;
(i)  thenames of the persons served; and

(iii)  their mail or electronic addresses, facsimile numbers, or the address
of the places of delivery, as appropriate for the manner of service.

When a brief or appendix is filed by mailing or dispatch in accordance with Rule
25(a)(2)(B), the proof of service must also state the date and manner by which the
document was mailed or dispatched to the clerk.

Proof of service may appear on or be affixed to the papers filed.

Number of Copies. When theserulesrequirethefiling or furnishing of anumber of copies,
acourt may require adifferent number by local rule or by order in a particular case.

Filing, Proof of Filing, Service, and Pr oof of Service- Acknowledgment of Filing

A party may obtain afile stamped copy of a pleading by providing the clerk with a pre-

addressed stamped envelope and an extra copy of the pleading.

COMMITTEE NOTE: Former 6th Cir. R. 10(1).

6Cir.1.0.P. 25 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir 1.0.P.



FRAP 26 Computing and Extending Time

(@

(b)

(©)

Computing Time. Thefollowing rules apply in computing any period of time specifiedin
these rules or in any local rule, court order, or applicable statute:

Q) Exclude the day of the act, event, or default that begins the period.

2 Excludeintermediate Saturdays, Sundays, and legal holidayswhenthe periodisless
than 11 days, unless stated in calendar days.

3 Includethelast day of the period unlessit isa Saturday, Sunday, or legal holiday, or
— if the act to be done is filing a paper in court — a day on which the weather or
other conditions make the clerk’ s office inaccessible.

4) Asused in thisrule, “legal holiday” means New Y ear’s Day, Martin Luther King,
Jr.’s Birthday, Presidents Day, Memorial Day, Independence Day, Labor Day,
Columbus Day, Veterans' Day, Thanksgiving Day, Christmas Day, and any other
day declared a holiday by the President, Congress, or the state in which is located
either the district court that rendered the challenged judgment or order, or thecircuit
clerk’s principal office.

Extending Time. For good cause, the court may extend the time prescribed by these rules
or by its order to perform any act, or may permit an act to be done after that time expires.
But the court may not extend the timeto file:

Q) a notice of appeal (except as authorized in Rule 4) or a petition for permission to
appeal; or

(2 anotice of appeal from or a petition to enjoin, set aside, suspend, modify, enforce,
or otherwise review an order of an administrative agency, board, commission, or
officer of the United States, unless specifically authorized by law.

Additional Time after Service. When a party is required or permitted to act within a
prescribed period after a paper is served on that party, 3 calendar days are added to the
prescribed period unless the paper is delivered on the date of service stated in the proof of
service. For purposes of this Rule 26(c), a paper that is served electronically is not treated
as delivered on the date of service stated in the proof of service.

6 Cir.R.26 Computation and Extension of Time

(@

How Sought. Extensions of time must be sought by written motion, not by stipulation of
counsel or telephone request. The fact that the opposing party does not oppose the request
for extension or that the opposing party previously has received an extension is not
dispositive. Failure of the appellant to process appeals timely, including failure to file the



(b)

(©)

joint appendix, may result in prompt dismissal for want of prosecution, imposition of
sanctions, or both.

Extension of Timeto FileBrief. This Court does not favor applications for extensions of
time for the filing of briefs. Applications for extensions of time for the filing of briefsin
criminal and other expedited cases will not be granted except in the most extraordinary
circumstances. Motions for extensions of time in criminal appeals shall state whether the
appellant isincarcerated or released on bail.

L ate Documents. Any documents for which there is a submission deadline and which are
tendered after that deadline has passed, shall be accompanied by a motion for leave to file
out-of-time and a memorandum explaining the circumstances. Absent the grant of such a
motion, the documents will not be acted on.

COMMITTEE NOTE: Former 6th Cir. R. 10(k) and former I.O.P. 15.8, 16.10, and 17.10.

6 Cir.1.0.P. 26 Extensionsof Time

Partiesfiling motionsfor extensions should assume that their brief, appendix or responseis

dueat thetimeoriginally called for unlessand until they are advised otherwise by the clerk’ soffice.

COMMITTEE NOTE: Former I.O.P. 17.10.

FRAP 26.1 Corporate Disclosure Statement

(@

(b)

(©)

WhoMust File. Any nongovernmental corporate party to aproceeding in acourt of appeals
must fileastatement identifying any parent corporation and any publicly held company that
owns 10% or more of its stock or states that there is no such corporation.

Timefor Filing. A party must file the Rule 26.1(a) statement with the principal brief or
upon filing amotion, response, petition, or answer in the court of appeals, whichever occurs
first, unlessalocal rulerequires earlier filing. Even if the statement has already been filed,
the party’s principal brief must include the statement before the table of contents. A party
must supplement its statement whenever the information that must be disclosed under Rule
26.1(a) changes.

Number of Copies. If astatement isfiled before the principal brief, the party must file an
original and 3 copies unless the court requires a different number by local rule or by order
in aparticular case.

6 Cir. R. 26.1 Corpor ate Disclosur e Statement

(@

PartiesRequiredtoM akeDisclosure. Withtheexception of the United States government
or agencies thereof or a state government or agencies or political subdivisions thereof, all



(b)

(©)

partiesand amici curiaeto acivil or bankruptcy case, agency review proceeding, or original
proceedings, and all corporate defendants in a crimina case shall file a corporate
affiliate/financial interest disclosure statement. A negative report is required except in the
case of individual criminal defendants.

Financial Interest to Be Disclosed.

(1)

(2)

Whenever a corporation that is a party to an appeal, or which appears as amicus
curiae, isasubsidiary or affiliate of any publicly owned corporation not namedinthe
appeal, counsel for the corporation that isaparty or amicus shall advisetheclerk in
the manner provided by subdivision (c) of this rule of the identity of the parent
corporation or affiliate and the relationship between it and the corporation that isa
party or amicus to the appeal. A corporation shall be considered an affiliate of a
publicly owned corporation for purposes of thisruleif it controls, is controlled by,
or is under common control with a publicly owned corporation.

Whenever, by reason of insurance, afranchise agreement, or indemnity agreement,
apublicly owned corporation or its affiliate, not aparty to the appeal, nor an amicus,
has asubstantial financial interest in the outcome of litigation, counsel for the party
or amicus whose interest is aligned with that of the publicly owned corporation or
its affiliate shall advise the clerk in the manner provided by subdivision (c) of this
rule of the identity of the publicly owned corporation and the nature of its or its
affiliate’ s substantial financial interest in the outcome of the litigation.

Form and Time of Disclosure. Thedisclosure statement shall be made on aform provided
by the clerk and filed with the brief of a party or amicus or upon filing amotion, response,
petition, or answer in this Court, whichever first occurs.

COMMITTEE NOTE: Former 6th Cir. R. 25.

6Cir.1.0.P.26.1 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir 1.0.P.

FRAP 27 Motions
@ In General.
Q) Application for Relief. An application for an order or other relief is made by

)

motion unless these rules prescribe another form. A motion must be in writing
unless the court permits otherwise.

Contents of a Motion.



(A)

(B)

Grounds and relief sought. A motion must state with particularity the
grounds for the motion, the relief sought, and the legal argument necessary
to support it.

Accompanying documents.

(1) Any affidavit or other paper necessary to support a motion must be
served and filed with the motion.

(i)  An affidavit must contain only factual information, not legal
argument.

(iii) A motion seeking substantive relief must include a copy of the trial
court’ s opinion or agency’s decision as a separate exhibit.



(b)

(©)

3

(4)

(©

Documentsbarred or not required.

(1) A separate brief supporting or responding to a motion must not be
filed.

(i) A notice of motion is not required.

(iii) A proposed order is not required.

Response.

(A)

(B)

Time to file. Any party may file a response to a motion; Rule 27(a)(2)
governsits contents. The response must be filed within 8 days after service
of the motion unless the court shortens or extends the time. A motion
authorized by Rules 8, 9, 18, or 41 may be granted before the 8-day period
runs only if the court gives reasonable notice to the parties that it intends to
act sooner.

Request for affirmative relief. A response may include a motion for
affirmative relief. The time to respond to the new motion, and to reply to
that response, are governed by Rule 27(a)(3)(A) and (a)(4). Thetitle of the
response must alert the court to the request for relief.

Reply to Response. Any reply to a response must be filed within 5 days after
service of the response. A reply must not present matters that do not relate to the
response.

Disposition of a Motion for a Procedural Order. The court may act on amotion for a
procedural order — including a motion under Rule 26(b) — at any time without awaiting
aresponse, and may, by rule or by order in a particular case, authorize its clerk to act on
specified types of procedural motions. A party adversely affected by the court’s, or the
clerk’s action may file a motion to reconsider, vacate, or modify that action. Timely
opposition filed after the motion is granted in whole or in part does not constitute a request
toreconsider, vacate, or modify the disposition; amotion requesting that relief must befiled.

Power of a Single Judge to Entertain a Motion. A circuit judge may act alone on any
motion, but may not dismiss or otherwise determine an appeal or other proceeding. A court
of appeals may provide by rule or by order in a particular case that only the court may act
on any motion or class of motions. The court may review the action of asingle judge.



(d)

(€)

Forms of Papers, Page Limits; and Number of Copies.
Q) Format.

(A)  Reproduction. A motion, response, or reply may be reproduced by any
process that yields a clear black image on light paper. The paper must be
opaque and unglazed. Only one side of the paper may be used.

(B) Cover. A coverisnot required but there must be a caption that includesthe
case number, the name of the court, the title of the case, and a brief
descriptivetitleindicating the purpose of themotion andidentifying the party
or partiesfor whom it isfiled. If acover isused, it must be white.

(C)  Binding. The document must be bound in any manner that is secure, does
not obscure the text, and permits the document to lie reasonably flat when
open.

(D) Paper size, linespacing, and mar gins. The document must be on 8¥2by 11
inch paper. The text must be double-spaced, but quotations more than two
lineslong may be indented and single-spaced. Headings and footnotes may
be single-spaced. Margins must be at least one inch on all four sides. Page
numbers may be placed in the margins, but no text may appear there.

2 Page Limits. A motion or a response to a motion must not exceed 20 pages,
exclusive of the corporate disclosure statement and accompanying documents
authorized by Rule 27(a)(2)(B), unless the court permits or directs otherwise. A
reply to aresponse must not exceed 10 pages.

3 Number of Copies. Anorigina and 3 copiesmust be filed unlessthe court requires
adifferent number by local rule or by order in a particular case.

Oral Argument. A motion will be decided without oral argument unless the court orders
otherwise.

6 Cir.R. 27 Motions- Motionsto Dismiss and Procedural Orders

(@

Form of Motion. Motionsto this Court must beinwriting, intheform prescribed by FRAP
27. This Court requires the filing of an original and three copies on 8% by 11 inch paper,
including any documentation necessary to support the motion. All motions must clearly
identify the name of the case and this Court of Appeals’ docket number.

Thelegal argument offered in support of the motion shall beincluded in the same document
asand immediately following the motionitself, and shall be preceded by the heading “L egal
Argument.”



(b)
(©)

(d)

(€)

(f)

(9)

Certificate of Service. All motions must include a certificate of service on all parties.

Place of Filing. All motions, including emergency motions, must be filed with the office
of the clerk in Cincinnati.

Emergency Motion Procedure. In matters where time does not permit the filing of an
emergency motion or application at the clerk’ s office in Cincinnati, counsel should contact
the clerk’ s office by telephone to explain the situation and to seek guidance.

Because emergency motionsare usually filed beforethe record istransmitted, such motions
should be accompanied by acopy of the notice of appeal, acopy of the order appealed from,
and copies of any other portions of the record necessary to the disposition of the motion.

M otion to Dismiss.

Q) For Lack of Jurisdiction. At any time after anotice of appeal isfiled aparty may
file amotion to dismiss on the ground that the appeal is not within the jurisdiction
of this Court. Motions to dismiss ordinarily may not be filed on grounds other than
lack of jurisdiction.

(2 Timeto Respond. A party may file aresponse to a motion to dismiss within 10
days from the date of service of the motion.

3 Motionsto Affirm Prohibited. No motion to affirm the judgment appealed from
may be filed.

Motion to Expedite Appeal. At any time after anotice of appeal isfiled, a party may file
amotion to expedite. Such motion shall demonstrate good cause why acase should receive
expedited review.

Motion for Reconsideration. A party may seek rehearing of a judgment of this Court
pursuant to FRAP 40. A party may file amotion for reconsideration of any other action of
apanel, of asingle judge or of the clerk. See 6 Cir. R. 45(b). A panel may reconsider its
own action or may review the action of asinglejudge or of theclerk, but the panel reviewing
asingle judge’ s action shall not include that judge.

COMMITTEE NOTE: (@), (b) - former 1.0.P. 17.1; internal reference to former 6th Cir. R. 8
changedto 6 Cir. R. 27; (c) - new; (d) - former 1.O.P. 17.5; (e) - former 6th Cir. R. 27(a); (f) - former
1.0.P. 17.7; (g) - former 1.0.P. 17.8.

6 Cir.1.0.P. 27 M otions

(@

Motions Panels. Substantive motions filed with this Court in cases not yet assigned to a
panel are assigned to motions panels. The motions panels will be regular weekly hearing
panels which hear oral argumentsin cases submitted for decision. Motionsto be presented
will be divided as equitably as possible among the hearing panels sitting during the week.



(b)

(©)

During weeks when no panels are sitting, motions will be divided among the next hearing
panelsto sit. One active judge of each panel will be designated aslead judge in accordance
with a rotation schedule to be devised by the clerk. Each member of the panel receives a
complete set of papers for those motions requiring panel action.

Emergency Motions. It is recognized that in some cases counsel will have advance
indications that a situation may arise which will cause the filing of an emergency motion.
It is expected that the moving party will make every reasonable effort to notify the clerk at
the earliest possible time that such an emergency motion may be filed, the nature of the
motion and the relief to be sought.

Hearings on emergency motions, as with other motions, are extremely unusual. Movants
ought not expect that a hearing will be granted and need not move for such a hearing.
Should thisCourt feel it necessary to hold ahearing, theclerk will inform counsel of thedate
and time.

Motions After Assignment to Calendar. Motionsin cases assigned to the oral argument
calendar are circulated to the hearing panel rather than to the motions panel. The senior
active judge on the panel will initiate the action taken by the panel.

COMMITTEE NOTE: (a) - former 1.0.P. 17.4.; (b) - former I.O.P. 17.5; (c) - former I.O.P. 17.9.

FRAP 28 Briefs

(@

Appellant’sBrief. The appellant’s brief must contain, under appropriate headings and in
the order indicated:

D a corporate disclosure statement if required by Rule 26.1;
2 atable of contents, with page references;

3 a table of authorities — cases (alphabetically arranged), statutes, and other
authorities — with references to the pages of the brief where they are cited,;

4 ajurisdictiona statement, including:
(A) thebasisfor thedistrict court’sor agency’ s subject-matter jurisdiction, with
citations to applicable statutory provisions and stating relevant facts
establishing jurisdiction;

(B) thebasisfor the court of appeals’ jurisdiction, with citations to applicable
statutory provisions and stating relevant facts establishing jurisdiction;

(C) the filing dates establishing the timeliness of the appeal or petition for
review; and



(b)

(©)

(5)
(6)

(7)

(8)

(9)

(10)

(11)

(D)  anassertion that the appeal isfrom afinal order or judgment that disposes of
al parties clams, or information establishing the court of appeals
jurisdiction on some other basis;

a statement of the issues presented for review;

a statement of the case briefly indicating the nature of the case, the course of
proceedings, and the disposition below;

a statement of facts relevant to the issues submitted for review with appropriate
references to the record (see Rule 28(e));

a summary of the argument, which must contain a succinct, clear, and accurate
statement of the arguments made in the body of the brief, and which must not merely
repeat the argument headings;

the argument, which must contain:

(A) appellant’s contentions and the reasons for them, with citations to the
authorities and parts of the record on which the appellant relies; and

(B) for each issue, a concise statement of the applicable standard of review
(which may appear in the discussion of theissue or under aseparate heading
placed before the discussion of the issues);

a short conclusion stating the precise relief sought; and

the certificate of compliance, if required by Rule 32(a)(7).

Appellee’ sBrief. The appellee’ sbrief must conform to the requirements of Rule 28(a)(1)-
(9) and (11), except that none of thefollowing need appear unlessthe appelleeisdissatisfied
with the appellant’ s statements:

D
)
3
(4)
(5)

the jurisdictional statement;
the statement of the issues,
the statement of the case;

the statement of the facts; and

the statement of the standard of review.

Reply Brief. Theappellant may fileabrief inreply tothe appellee sbrief. Anappelleewho
has cross-appealed may file a brief in reply to the appellant’s response to the issues
presented by the cross-appeal. Unless the court permits, no further briefs may befiled. A



(d)

()

()

(9)
(h)

(i)

reply brief must contain atable of contents, with page references, atable of authorities—
cases (alphabetically arranged), statutes, and other authorities— with referenceto the pages
of the reply brief where they are cited.

Referencesto Parties. In briefsand at oral argument, counsel should minimize use of the
terms “appellant” and “appellee.” To make briefs clear, counsel should use the parties
actual names or the designations used in the lower court or agency proceeding, or such
descriptive terms as “the employee,” “theinjured person,” “the taxpayer,” “the ship,” “the
stevedore.”

Referencestothe Record. Referencesto the parts of the record contained in the appendix
filed with the appellant’s brief must be to the page of the appendix. If the appendix is
prepared after the briefs are filed, a party referring to the record must follow one of the
methods detailed in Rule 30(c). If the original record is used under Rule 30(f) and is not
consecutively paginated, or if the brief refers to an unreproduced part of the record, any
reference must be to the page of the original document. For example:

. Answer p. 7;
. Motion for Judgment p. 2;
. Transcript p. 231.

Only clear abbreviationsmay be used. A party referring to evidence whose admissibility is
in controversy must cite the pages of the appendix or of the transcript at which the evidence
was identified, offered, and received or rejected.

Reproduction of Statutes, Rules, Regulations, etc. If the court’s determination of the
issues presented requiresthe study of statutes, rules, regulations, etc., therelevant parts must
be set out in the brief or in an addendum at the end, or may be supplied to the court in
pamphlet form.

[Reserved]

Briefsin a CaseInvolving a Cross-Appeal. If across-appeal isfiled, the party who files
anotice of appeal firstisthe appellant for the purposes of thisrule and Rules 30, 31, and 34.
If notices are filed on the same day, the plaintiff in the proceeding below is the appellant.
These designations may be modified by agreement of the parties or by court order. With
respect to appellee’s cross-appeal and response to appellant’s brief, appellee’ s brief must
conform to the requirements of Rule 28(a)(1)-(11). But an appellee who is satisfied with
appellant’ s statement need not include a statement of the case or of the facts.

Briefsin a Case Involving Multiple Appellants or Appellees. In acaseinvolving more
than one appellant or appellee, including consolidated cases, any number of appellants or
appelleesmay joinin abrief, and any party may adopt by reference apart of another’ sbrief.
Partiesmay aso joinin reply briefs.



@)

Citation of Supplemental Authorities. If pertinent and significant authorities cometo a
party’ s attention after the party’ s brief has been filed — or after oral argument but before a
decision — aparty may promptly advise the circuit clerk by letter, with a copy to al other
parties, setting forth the citations. The letter must state the reasons for the supplemental
citations, referring either to the page of the brief or to apoint argued orally. The body of the
letter must not exceed 350 words. Any response must be made promptly and must be
similarly limited.

6 Cir.R.28 Briefs

(@

(b)

(©)

(d)

(€)

(f)

Referencesin Brief to the Record. Asprovided in FRAP 30(c), in order that a party may
refer in a brief directly to pages of the appendix, each party shall serve and file a“proof”
brief within the time provided by the briefing schedule established by this Court with
references to the particular document in the record or to the pages of the record. Within 21
days after a proper appendix or, in cases governed by 6 Cir. R. 30(j), a paginated record is
filed, each party shall serve and file copies of the “final” brief in the form prescribed in
FRAP 32(a), containing references to the pages of the appendix or paginated record in
addition to the initial references to the pages or the parts of the record involved. No other
changes may be made in the brief asinitially served and filed, except that typographical
errors may be corrected.

Length of Briefs. The documentsrequired or permitted to be filed with the briefs pursuant
to subdivisions(c), (d), (e) and (g) of thisrule, and subdivision (b) of 6 Cir. R. 30, shall not
be counted for purposes of the page limitationsfor briefs established by FRAP 32(a)(7)(A).
When the appeal isfrom asentence of death, the pagelimitationsof 6 Cir. R. 22(c)(8) apply.

Fact Sheets. A one-page fact sheet, in the form prescribed by this Court, shall be prepared
by the counsel for the appellant and for the appellee in all social security appeals, Title VI
appeal's, habeas corpus § 2254 appeal sand motion to vacate § 2255 appeal s (seeforms 6CA -
55, 6CA-56, 6CA-57, 6CA-58). Such fact sheet shall be of the same page size asthe briefs
as required by FRAP 32(a), and be incorporated in the briefs of the parties immediately
following the table of contents and preceding the statement of issues presented for review
which are required by FRAP 28(a).

Designation of Appendix Contents. Each principal brief shall contain asan addendum the
designation of appendix contents required by 6 Cir. R. 30(b) and of sealed attachments
governed by 6 Cir. R. 30(f)(4) and (5).

Additional Contents. Each principal brief shall also contain the disclosure of corporate
affiliations and financial interest required by 6 Cir. R. 26.1 (see form 6CA-1) and may
include a statement of reasons why oral argument should be heard pursuant to 6 Cir. R.
34(a).

Briefsin Cases Involving Cross Appeals. See 6 Cir. R. 102(a).



(9)

(h)

Citation of Unpublished Decisions. Citation of unpublished decisionsin briefs and oral
argumentsin this Court and in the district courtswithin this Circuit isdisfavored, except for
the purpose of establishing resjudicata, estoppel, or the law of the case. If aparty believes,
nevertheless, that an unpublished disposition has precedential valuein relation to amaterial
issueinacase, and that thereisno published opinion that would serve aswell, such decision
may be cited if that party serves a copy thereof on all other partiesin the case and on this
Court. Such service shall be accomplished by including a copy of the decision in an
addendum to the brief.

Briefs as Public Record. Briefs filed with this Court are a matter of public record. If
counsel findsit necessary to refer in abrief to information that has been placed under seal,
counsel should not assume that the brief itself also will be placed under seal. In order to
haveall or part of abrief sealed, counsel must file aspecific and timely motion seeking such
relief.

COMMITTEE NOTE: Except as otherwise noted - former 6th Cir. R. 10 (b), (c), (d), (e), (f), (9),
and (m), 24(c), and 30(a); (b), last sentence - new; (h) - former I.O.P. 15.16.

6 Cir.1.0.P. 28 Briefs

(@
(b)

(©)

Length. Briefsin excess of the lengths provided by the rules are seldom permitted.

Sample Briefs. The clerk’s office will not distribute sample briefs. However, copies are
available for inspection in the clerk’s office.

Expedited Cases. Inthe following cases, this Court directs the partiesto file briefson an
expedited basis and then schedules an oral hearing or submission on briefs as soon as
possible: recalcitrant witnesses under 28 U.S.C. 8§ 1826 and grand jury contempt appeals.
Issuance of aroutine briefing schedule and expedited argument or submission on briefsis
directed in the following cases: appeals from orders denying or granting preliminary or
temporary injunctions; interlocutory appeals under 28 U.S.C. § 1292(b); direct criminal
appeals, and appealsin casesfiled pursuant to 28 U.S.C. 88 2241, 2254 and 2255. Seealso
FRAP 45(b).

Any other case may be expedited upon this Court’ s granting of a motion pursuant to 6 Cir.
R. 27(f). If an appeal is ordered expedited, the clerk will fix abriefing schedule which will
permit the appeal to be set for oral argument at an early date, unless an earlier hearing date
isdirected by ajudge. Theclerk will usually have some idea of the approximate date of the
hearing and will so advise counsel when the order isissued.

COMMITTEE NOTE: (a) - former 1.0.P. 15.2; (b) - former I.O.P. 15.2; (d) - former 1.0.P. 15.16,

17.7.

FRAP 29 Brief of an Amicus Curiae



(@

(b)

(©)

(d)

()

(f)

When Permitted. The United States or its officer or agency, or a State, Territory,
Commonwealth, or the District of Columbia may file an amicus-curiae brief without the
consent of the parties or leave of court. Any other amicus curiae may file a brief only by
leave of court or if the brief statesthat al parties have consented to itsfiling.

Motion for Leave to File. The motion must be accompanied by the proposed brief and
state:

Q) the movant’ sinterest; and

2 the reason why an amicus curiae brief is desirable and why the matters asserted are
relevant to the disposition of the case.

Contents and Form. An amicus brief must comply with Rule 32. In addition to the
requirements of Rule 32, the cover must identify the party or parties supported and indicate
whether the brief supports affirmance or reversal. If an amicus curiaeisacorporation, the
brief must include a disclosure statement like that required of parties by Rule 26.1. An
amicus brief need not comply with Rule 28, but must include the following:

Q) atable of contents, with page references;

2 atableof authorities— cases (al phabetically arranged), statutesand other authorities
— with references to the pages of the brief where they are cited;

3 aconcise statement of the identify of the amicus curiag, itsinterest in the case, and
the source of its authority to file;

4) an argument, which may be preceded by a summary and which need not include a
statement of the applicable standard of review; and

) acertificate of compliance, if required by Rule 32(a)(7).

Length. Except by the court’s permission, an amicus brief may be no more than one-half
the maximum length authorized by these rules for a party’s principal brief. 1f the court
grants a party permission to file alonger brief, that extension does not affect the length of
an amicus brief.

Timefor Filing. Anamicus curiae must fileits brief, accompanied by a motion for filing
when necessary, no later than 7 days after the principal brief of the party being supported is
filed. Anamicus curiae that does not support either party must fileits brief no later than 7
days after the appellant’ s or petitioner’ s principal brief isfiled. A court may grant leavefor
later filing, specifying the time within which an opposing party may answer.

Reply Brief. Except by the court’s permission, an amicus curiae may not file areply brief.



(9) Oral Argument. Anamicus curiae may participatein ora argument only with the court’s
permission.
6 Cir.R.29 Motion to Participatein Oral Argument.

Any request of amicus curiae to participate in oral argument shall be by written motion
stating the reason oral argument will aid the court.

COMMITTEE NOTE:

6 Cir.1.0.P. 29 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.



FRAP 30

(@

(b)

Appendix totheBriefs

Appdllant’s Responsibility.

D

(2)

3

Contentsof the Appendix. The appellant must prepare and file an appendix to the
briefs containing:

(A) therelevant docket entriesin the proceeding below;
(B) therelevant portions of the pleadings, charge, findings, or opinion;
(C)  thejudgment, order, or decision in question; and

(D)  other parts of the record to which the parties wish to direct the court’s
attention.

Excluded Material. Memorandaof law in thedistrict court should not be included
in the appendix unlessthey have independent relevance. Parts of the record may be
relied on by the court or the parties even though not included in the appendix.

Timeto File; Number of Copies. Unlessfiling is deferred under Rule 30(c), the
appellant must file 10 copies of the appendix with the brief and must serve one copy
on counsel for each party separately represented. Anunrepresented party proceeding
in forma pauperis must file 4 legible copies with the clerk, and one copy must be
served on counsel for each separately represented party. The court may by local rule
or by order in aparticular case require the filing or service of a different number.

All Parties Responsibilities.

D

2)

Deter mining the Contents of the Appendix. The parties are encouraged to agree
on the contents of the appendix. Inthe absence of an agreement, the appel lant must,
within 10 days after the record is filed, serve on the appellee a designation of the
parts of the record the appellant intends to include in the appendix and a statement
of theissuesthe appellant intend to present for review. The appellee may, within 10
days after receiving the designation, serve on the appellant a designation of
additional partstowhichit wishesto direct the court’ sattention. The appellant must
include the designation parts in the appendix. The parties must not engage in
unnecessary designation of parts of therecord, becausethe entirerecord isavailable
to the court. This paragraph applies also to a cross-appellant and a cross-appellee.

Costsof Appendix. Unlessthe parties agree otherwise, the appellant must pay the
cost of the appendix. If the appellant considers part of the record designated by the
appellee to be unnecessary, the appellant may advise the appellee, who must then
advance the cost of including those parts. The cost of the appendix isataxable cost.
But if any party causes unnecessary parts of the record to be included in the
appendix, the court may impose the cost of those parts on that party. Each circuit



(©)

(d)

()

must, by local rule, provide for sanctions against attorneys who unreasonably and
vexatiously increase litigation costs by including unnecessary material in the
appendix.

Deferred Appendix.

Q) Deferral Until After Briefs AreFiled. The court may provide by rule for classes
of cases or by order in a particular case that preparation of the appendix may be
deferred until after the briefs have been filed and that the appendix may befiled 21
daysafter the appellee sbrief isserved. Even though thefiling of the appendix may
be deferred, Rule 30(b) applies; except that a party must designate the parts of the
record it wantsincluded in the appendix when it servesitsbrief, and need not include
a statement of the issues presented.

2 Referencesto the Record.

(A) If the deferred appendix is used, the parties may cite in their briefs the
pertinent pages of the record. When the appendix is prepared, the record
pages cited in the briefs must beindicated by inserting record page numbers,
in brackets, at placesin the appendix where those page of the record appear.

(B) A party who wantsto refer directly to pages of the appendix may serve and
file copies of the brief within the time required by Rule 31(a), containing
appropriate references to pertinent pages of therecord. Inthat event, within
14 days after the appendix isfiled, the party must serve and file copies of the
brief, containing references to the pages of the appendix in place of or in
addition to the referencesto the pertinent pages of therecord. Except for the
correction of typographica errors, no other changes may be made to the
brief.

Format of the Appendix. Theappendix must begin with atable of contentsidentifying the
page at which each part begins. The relevant docket entries must follow the table of
contents. Other parts of the record must follow chronologically. When pages from the
transcript of proceedings are placed in the appendix, the transcript page numbers must be
shown in brackets immediately before the included pages. Omissionsin the text of papers
or of the transcript must be indicated by asterisks. Immaterial formal matters (captions,
subscriptions, acknowledgments, etc.) should be omitted.

Reproduction of Exhibits. Exhibits designated for inclusion in the appendix may be
reproduced in a separate volume, or volumes, suitably indexed. Four copies must be filed
with the appendix, and one copy must be served on counsel for each separately represented
party. If atranscript of a proceeding before an administrative agency, board, commission,
or officer was used in a district-court action and has been designated for inclusion in the
appendix, the transcript must be placed in the appendix as an exhibit.



(f)

Appeal on the Original Record Without an Appendix. The court may, either by rulefor
all casesor classes of cases or by order in aparticular case, dispense with the appendix and
permit an appeal to proceed on the original record with any copies of the record, or relevant
parts, that the court may order the partiesto file.

6 Cir. R.30 Appendix totheBriefs

(@)

(b)

(©)

(d)

()

(f)

Purpose of Appendix. The purpose of the appendix isto assist thejudgesin reviewing the
briefs and in preparing for oral argument by providing to them those parts of the record
necessary for effective understanding of the issues raised in the briefs. The appendix is not
intended to be a substitute for the record; this Court has it available and will consult the
entire record whenever it becomes necessary.

Designation of Contents. The appellant shal file and serve as an addendum to the
appellant’s brief a designation of those parts of the record to be included in the joint
appendix. The appellee shall file and serve as an addendum to the appellee’ s brief across-
designation setting forth any parts of the record the appellee wants to have included in the
joint appendix that do not appear in the appellant’ s designation.

A designation of appendix contents included in the addendum to a principal brief shall not
be counted against the page limitations applicable to that brief.

Counsel should consult the contents requirements set forth in subdivision (f) of thislocal
rule. Partsof therecord not included in thejoint appendix may, nevertheless, berelied upon
by parties in presenting arguments and by this Court in disposing of the case.

In designating the contents of the joint appendix, counsel should be mindful that inclusion
therein of parts of the record unnecessary to the disposition of the case, or omission
therefrom of parts of the record necessary to the disposition of the case, imposes a burden
on both the parties and the Court and may result in sanctions pursuant to subdivision (m) of
thislocal rule.

Cost of Production. Matters concerning the cost of producing the joint appendix or
disputes over inclusion therein of parts of the record deemed by either party unnecessary to
disposition of the case shall be governed by the second paragraph of FRAP 30(b) or
subdivision (m) of thislocal rule.

Timefor Filing. Theappellant hastheresponsibility to prepare the joint appendix and shall
serve and file it not later than 21 days after the filing of the appellee’s * proof” brief.

Number of Copies. Five copiesof thejoint appendix shall befiled with this Court, and one
copy of the joint appendix shall be served upon counsel for each party to the appeal.

Contents.



D

(2)

©)

Appendix in Appealsfrom the District Court or Tax Court. Thejoint appendix
in an appeal from the district court or the tax court shall include the following parts
of the record:

(A)  thecurrent docket sheet of the district court or the tax court;

(B)  thecomplaint or the indictment and any other pleadings or motions relevant
to the arguments presented on appeal;

(C)  the judgment from the which the appeal is taken and any memorandum
opinion or opinion from the bench, or findings of fact and conclusions of law
incident thereto, including any report and recommendation of a magistrate
judge and objections filed;

(D)  thenotice of appeal;

(E)  any other partsof therecord, including all or part of any exhibit or transcript
pageswhich are necessary for effective understanding of theissuesraisedin
the briefs in chronological order. Except where they have independent
relevance, memoranda of law filed in the proceedings below shall not be
included in the joint appendix;

(F)  counsel’scertification that all documentsincluded in the joint appendix are
copies of documents properly made a part of the record.

Appendix in Agency Proceedings. Thejoint appendix inagency proceedingsshall
include the following parts of the record:

(A)  theorder sought to be reviewed or enforced;

(B)  any supporting opinion, findings of fact or conclusions of law filed by the
agency, board, commission or officer; and

(C)  thepetition for review or application for enforcement.

Appendix in Habeas Corpus Cases Where There Is No Written State Court
Record. Thejoint appendix inan appeal fromthegrant or denial of awrit of habeas
corpusin acaseinwhich the record of the proceedingsin state court isin other than
written form shall include awritten transcript of all portions of the state court record
which any party deems relevant to this Court’s resolution of the issues raised on
appeal. Notwithstanding the provision of subsection (b) of thisrule, aparty may not
rely on any part of the state court record not reduced to written form.

Appellant shall provide to this Court and appellee a transcript of the necessary
portions from the official state court record within 30 days of filing of the notice of
appeal. An additional 30 days may be granted by the clerk of this Court. Where,



(9)

(h)

(4)

(5)

(6)

by reason of the length of the necessary portions of the state court record, more than
60 days are required, appellant shall within said 60 day period request additional
time by written motion.

An appellee who believes that atranscript of other portions of the state court record
arenecessary shall providethat transcript to this Court and appellant within 30 days,
with extensions of time as provided above.

The transcript may be prepared by any method which provides an adequate
typewritten record.

Upon filing of atranscript in this Court, any party will have 15 days to notify this
Court of objections to the accuracy of the transcript. If any difference arises asto
whether the transcript accurately reports the proceedings in the trial court the
difference shall be resolved by the procedures set forth in FRAP 10(e).

Presentencelnvestigation Report. Inany criminal appeal inwhich adefendant’s
sentence is being challenged, counsel shall submit, as a separate volume of the
appendix labeled “ Confidential” acopy of the presentence investigation report. See
6 Cir. 1.O.P. 11(a)(2).

Inclusion of Sealed Record Items. If in counsel’ sopinion it becomes necessary to
include sealed items, acopy of the sealed item(s) shall be placed in aseparate sealed
envelope to be included as an attachment to each copy of the joint appendix. An
appropriate notation on the cover of the envelope should specify the nature of the
sealed enclosure. The balance of the joint appendix will be treated as part of the
public record; the sealed attachment will not.

Counsel is cautioned against attempting to use this procedure to have held out of
public view items not previously sealed by order of either the district court or this
Court. Suchrelief can be had only by way of atimely motion specifically requesting
such relief.

Appendix in Cross Appeals. See 6 Cir. R. 102(b).

Certificateof Service. Thecertificate of servicerequired by FRAP 25(d) must beincluded
with the appendix or it shall not be deemed filed.

Index. Thejoint appendix shall be paginated and shall have an index that describes each
document contained therein; sets forth for each such document the corresponding record
entry number from the docket sheet of the court bel ow, where available; and showsthe page
within the appendix where such document first appears. The index shall also contain an
alphabetical list of those witnesses whose testimony is included in the appendix, with a
reference to the date and proceeding, if other than trial, where such testimony begins and
shall also indicate the corresponding page(s) in the appendix.



(i)

()

Where the joint appendix is divided into more than one volume, each volume shall be
consecutively paginated and shall contain an index or indices conforming with the
requirementsof thissubsection. Theindex or indicescontained in each volumeshall include
the contents of all volumes of the joint appendix.

Format. Following the index, the joint appendix shall contain, if applicable, the docket
sheet of the court below and, thereafter, the contents designated by the parties in the order
set forth in subdivision (f) of this rule. At the election of the appellant, portions of the
transcript or exhibits which have been properly made apart of the record may appear at the
end of the appendix or in aseparate volume or volumes thereof. The original pagination of
each part of the transcript shall be indicated in the appendix by placing in brackets the page
number of the original transcript in the margin of the appendix where the page begins. The
name of each witness shall appear on each page of the appendix where the testimony of that
witness begins.

This Court does not look favorably upon commercia printing or other expensive methods
of producing joint appendices. Accordingly, thejoint appendix may contain photocopies of
the pages of the record on appeal, provided such photocopies are legible. Counsel should
retype any documents which, when reproduced, have becomeillegible. Every copy of the
joint appendix filed or served shall be legible and securely bound along the left edge of the
document, by a means other than metal fasteners, so as not to come apart when used.

Casesin Which Appendix Not Required.

Q) Record 100 Pagesor Less. Incasesinwhichtheentirerecord astransmitted to this
Court, including portions of thetrial transcript and all exhibits, is 100 pages or less,
the appellant, in lieu of the appendix, may file with the appellant’ s brief four legible
photocopies of the record. In addition, one copy of the record so prepared shall be
served upon counsel for each party to the appeal with appellant’s brief.

All copies of the record filed and served pursuant to this subsection shall be
paginated and contain an index conforming with the requirements of the first
paragraph of subdivision (h) of this local rule, and shall contain the certification
required by subdivision (f)(1)(F) of thislocal rule.

2 Social Security Cases. In appeals from a district court involving a review of a
decision of the Commissioner of Social Security, the attorney representing the
Commissioner shall file with the brief four paginated copies of the administrative
record.

Additionally, the appellant shall attach to the appellant’ s brief copies of the opinion
and order of the district court from which the appeal is taken, the report and
recommendation of the magistratejudge, if any, together with any objectionsthereto
and the certification required by subdivision (f)(1)(F) of this local rule. If the
appellant fails to attach a copy of the opinion and order and report and



(k)

()

(m)

recommendation of the magistrate judge to the appellant’s brief, the attorney
representing the Commissioner shall attach a copy to the appellee’s brief.

Duty to File Appendix in Prisoner Cases. In prisoner cases filed pro se and in forma
pauperis, it will be the responsibility of the state attorney general or the United States
attorney, asthe case may be, to file an adequate appendix which shall include copies of the
opinion and order from which the appeal is taken and any magistrate judge’s report and
objection. In habeas corpus cases it will be the obligation of the state attorney general to
file, with the government’s brief, copies of all unpublished decisions of state courts
involving previous hearings relating to the petition and a copy of the transcript of the trial
and any post-conviction hearing of petitioner inthestatetrial court, if previously transcribed
and available.

Duty to File Appendix in Black Lung Cases. Whereapro seinforma pauperislitigantis
seeking review of anadministrativedecision regarding aclaimfor black lung benefits, it will
be the responsibility of counsel for the Director to file, with the brief on behalf of the
Director, an adequate appendix whichwill include the decision to bereviewed and any other
items of record necessary for this Court’ sinformed review.

Sanctions. Failuretofileajoint appendix, or thefiling of ajoint appendix substantially out
of compliance with the requirements of thislocal rule, may result in dismissal of the appeal .
ThisCourt, on the motion of aparty or on itsown motion, may deny coststo aparty who has
been responsible for the insertion of unnecessary material into, or for the omission of
necessary material from, thejoint appendix. Moreover, any counsel who so complicatesthe
proceedings in any case by unreasonably and vexatiously failing to comply with the
requirementsof thislocal rule may berequired by this Court to satisfy personally any excess
costs, pursuant to 28 U.S.C. § 1927, and may be subject to disciplinary sanctions.

COMMITTEENOTE: All except subsections(f)(4), (5), (6) and (g) - former 6th Cir. R. 11; (f)(4) -
former 6th Cir. R. 12 (d); (f)(5) - former 1.0.P. 16.13; (f)(6) - former 6th Cir. R. 30(b); (g) - former
[.O.P. 16.11.

6 Cir.1.0.P. 30 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 31 Serving and Filing Briefs

(@

Timeto Serveand FileaBrief.

Q) The appellant must serve and file abrief within 40 days after therecordisfiled. The
appellee must serve and file a brief within 30 days after the appellant’s brief is
served. The appellant may serve and file areply brief within 14 days after service
of the appellee shrief but areply brief must befiled at |east 3 days before argument,
unless the court, for good cause, alows alater filing.



(b)

(©

2 A court of appeals that routinely considers cases on the merits promptly after the
briefs are filed may shorten the time to serve and file briefs, either by local rule or
by order in aparticular case.

Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2
copies must be served on each unrepresented party and on counsel for each separately
represented party. An unrepresented party proceeding in formapauperismust file 4 legible
copies with the clerk, and one copy must be served on each unrepresented party and on
counsel for each separately represented party. The court may by local rule or by order ina
particular case require the filing or service of adifferent number.

Consequenceof FailuretoFile. If anappellant failsto fileabrief within thetime provided
by this rule, or within an extended time, an appellee may move to dismiss the appeal. An
appellee who failsto file a brief will not be heard at oral argument unless the court grants
permission.

6 Cir.R. 31 Filingand Service of a Brief

(@

(b)

Number of Copies. Within thetime provisions of the briefing schedul e established by this
Court, each party shall file one original, signed “proof” brief with the clerk and shall serve
one copy of the “proof” brief on all other parties. Within 21 days of the filing of a proper
joint appendix as provided in 6 Cir. R. 30, each party shall file one original, signed “final”
brief and six copies of the “final” brief with the clerk and shall serve two copies of the
“final” brief on each opposing party.

Where the appellant is proceeding pro se and the appellee will be preparing the appendix,
no “proof” brief will berequired. Rather, each party shall file one original signed brief and
six copies thereof with the clerk, and shall serve two copies of the brief on each opposing

party.

Timefor Filing. Briefing scheduleswill be set in each individual case in accordance with
FRAP 26 and 31. These scheduleswill identify the date by which the briefs must be filed.
When the appeal is from a sentence of death, the time requirements of 6 Cir. R. 22(c)(8)

apply.

COMMITTEE NOTE: Former 6th Cir. R. 10(a) and (j).

6 Cir.1.0.P. 31 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 32 Form of Briefs, Appendices, and Other Papers



(@

Form of a Brief.

D

)

©)

(4)

(5)

Reproduction.

(A)

(B)

(©)

A brief may be reproduced by any processthat yields aclear black image on
light paper. The paper must be opaque and unglazed. Only one side of the
paper may be used.

Text must be reproduced with a clarity that equals or exceeds the output of
alaser printer.

Photographs, illustrations, and tables may be reproduced by any method that
results in a good copy of the original; a glossy finish is acceptable if the
original is glossy.

Cover. Except for filings by unrepresented parties, the cover of the appellant’ sbrief
must be blue; the appellee’ sred; an intervenor’s or amicus curiag’s, green; and any
reply brief, gray, and any supplemental brief, tan. The front cover of a brief must
contain:

(A)
(B)
(©
(D)

(E)

(F)

the number of the case centered at the top;
the name of the court;
the title of the case (see Rule 12(a));

the nature of the proceeding (e.g., Appeal, Petition for Review) and the name
of the court, agency, or board below;

the title of the brief, identifying the party or parties for whom the brief is
filed; and

the name, office address, and tel ephone number of the counsel representing
the party for whom the brief isfiled.

Binding. Thebrief must bebound inany manner that is secure, does not obscurethe
text, and permits the brief to lie reasonably flat when open.

Paper Size, Line Spacing, and Margins. The brief must be on 8%z by 11 inch
paper. Thetext must be double-spaced, but quotations morethan two lineslong may
be indented and single-spaced. Headings and footnotes may be single-spaced.
Margins must be at least oneinch on all four sides. Page numbers may be placed in
the margins, but no text may appear there.

Typeface. Either aproportionally spaced or a monospaced face may be used.



(6)

(7)

(A)

(B)

A proportionally spaced face must include serifs, but san-serif type may be
used in headings and captions. A proportionally spaced face must be 14-
point or larger.

A monospaced face may not contain more than 10% characters per inch.

Type Styles. A brief must be set in aplain, roman style, although italics or boldface
may be used for emphasis. Case names must be italicized or underlined.

Length.

(A)

(B)

(©

Pagelimitation. A principal brief may not exceed 30 pages, or areply brief
15 pages, unless it complies with Rule 32(a)(7)(B) and (C).

Type-volume limitation.

() A principal brief is acceptableif:

. it contains no more than 14,000 words; or
. it uses a monospaced face and contains no more than 1,300
lines of text.

(i)  Areply brief isacceptableif it contains no more than half of thetype
volume specified in Rule 32(a)(7)(B)(i).

(i)  Headings, footnotes, and quotations count toward the word and line
limitations. The corporate disclosure statement, table of contents,
table of citations, statement with respect to oral argument, any
addendum containing statutes, rules or regulations, and any
certificates of counsel do not count toward the limitation.

Certificate of compliance.

(1) A brief submitted under Rule 32(a)(7)(B) must include a certificate
by the attorney, or an unrepresented party, that the brief complies
withthetype-volumelimitation. The person preparing the certificate
may rely on the word or line count of the word-processing system
used to prepare the brief. The certificate must state either:

. the number of wordsin the brief; or

. the number of lines of monospaced type in the brief.



(b)

(©)

(d)

()

(i) Form 6 in the Appendix of Formsisasuggested form of acertificate
of compliance. Use of Form 6 must be regarded as sufficient to meet
the requirements of Rule 32(a)(7)(C)(i).

Form of an Appendix. Anappendix must comply with Rule32(a)(1), (2), (3), and (4), with
the following exceptions:

(1)
(2)

3

The cover of a separately bound appendix must be white.

An appendix may include alegible photocopy of any document found in the record
or of a printed judicial or agency decision.

When necessary to facilitate inclusion of odd-sized documents such as technical
drawings, an appendix may be a size other than 82 by 11 inches, and need not lie
reasonably flat when open.

Form of Other Papers.

D
(2)

Motion. Theform of amotion isgoverned by Rule 27(d).

Other Papers. Any other paper, including a petition for panel rehearing and a
petition for hearing or rehearing en banc, and any response to such a petition, must
be reproduced in the manner prescribed by Rule 32(a), with the following
exceptions:

(A) acover is not necessary if the caption and signature page of the paper
together contain the information required by Rule 32(a)(2). If a cover is
used, it must be white.

(B) Rule32(a)(7) does not apply.

Signature. Every brief, motion or other paper filed with the court must be signed by the
party filing the paper or, if the party is represented, by one of the party’ s attorneys.

Local Variation. Every court of appeals must accept documentsthat comply with theform
requirements of thisrule. By local rule or order in aparticular case a court of appeals may
accept documents that do not meet all of the form requirements of thisrule.

6 Cir.R. 32 Certification of Counsel; Form of Briefsand the Appendix

(@)

The certification of compliance required by FRAP 32(a)(7)(C) shall follow immediately
after the signature of counsel at the end of the brief.



(b) Legibility and Binding. This Court encourages inexpensive forms of reproduction to
minimizecost. However, counsel must inspect each copy of the brief and appendix toinsure
legibility, completeness and proper binding.

(© Color of Covers. For cross-appeals, see 6 Cir. R. 102(a).

COMMITTEE NOTE: (a) - former 6th Cir. R. 10(h); (b) - former 1.0.P. 15.5, 16.6, 16.7; (c) -
former 6th Cir. R. 10(i) and 30(a).

6 Cir.1.0.P. 32 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 33 Appeal Conferences

The court may direct the attorneys— and, when appropriate, the parties— to participatein
one or more conferences to address any matter that may aid in disposing of the proceedings,
including simplifying the issues and discussing settlement. A judge or other person designated by
the court may preside over the conference, which may be conducted in person or by telephone.
Before a settlement conference, the attorneys must consult with their clients and obtain as much
authority asfeasible to settle the case. The court may, asaresult of the conference, enter an order
controlling the course of the proceeding or implementing any settlement agreement.

6 Cir.R. 33 Appeal Conferences- Mediation
@ Transmission of Documents From District Courts. To facilitate the pre-argument
conference process, the clerk of the district court shall append to each notice of appeal
transmitted to the clerk of this Court a copy of:
Q) the docket sheet of the court or agency from which the appeal is taken;
2 the judgment or order sought to be reviewed,;
3 any opinion or findings; and
4) any report and recommendation prepared by the magistrate judge.
(b) Filing Pre-argument Statement.
Q) Civil AppealsFrom United StatesDistrict Courtsand the Tax Court. After the
appeal has been docketed, the appellant shall file, with service on al other parties,

an original and two copies of apre-argument statement on the form provided by this
Court, setting forth information necessary for an understanding of the nature of the



2)

appeal (see form 6CA-53). An appellant proceeding without the assistance of
counsel or anincarcerated appellant isnot required to file the statement. A response
to a pre-argument statement is neither required nor authorized.

Review of Administrative Agency Orders,; Applicationsfor Enforcement. After
the order of an administrative agency, board, commission or officer, or an
application for enforcement of an order of an agency has been docketed, the
petitioner or applicant shall file, with service on all parties, an original and two
copiesof apre-argument statement, on theform provided by this Court, setting forth
information necessary for an understanding of the nature of the petition or
application (see form 6CA-54). A petitioner proceeding without the assistance of
counsel isnot required to filethe statement. A responseto apre-argument statement
is neither required nor authorized.



(©)

(d)

(e)

Pre-argument Conference

D)

(2)

3

(4)

All civil cases shall be reviewed by a mediation attorney to determine if a pre-
argument conference, pursuant to FRAP 33, would be of assistance to this Court or
the parties. Such a conference may be conducted by a circuit judge or a staff
attorney of this Court known as the mediation attorney. An attorney may request a
pre-argument conference if that attorney thinks it would be helpful.

A circuit judge or mediation attorney may direct the attorneysfor all parties, and in
appropriate cases the parties themselves, to attend a pre-argument conference, in
person or by telephone. Such conference shall be conducted by the mediation
attorney or acircuit judge designated by the Chief Judge, to consider the possibility
of settlement, thesimplification of theissues, and any other matterswhichthecircuit
judge or mediation attorney determines may aid in the handling of the disposition of
the proceedings.

A judge who participates in a pre-argument conference or becomes involved in
settlement discussions pursuant to this rule will not sit on a judicial panel that
considers any aspect of the case, except that participation in a pre-argument
conferenceshall not preclude ajudgefrom participating in any en banc consideration
of the case.

The statements and comments made during the pre-argument mediation process are
confidential, except to the extent disclosed by the pre-argument conference order
entered pursuant to 6 Cir. R. 33(d), and shall not be disclosed by the conference
judge or mediation attorney nor by counsel in briefs or argument.

Pre-argument Conference Order. To effectuate the purposes and results of the pre-
argument conference, the circuit judge or the clerk of this Court at the behest of the
mediation attorney may enter an order or orders controlling the course of the proceedings
or implementing any settlement agreement.

Non-compliance Sanctions.

D)

(2)

If the appellant, petitioner or applicant has not taken the action specified in
paragraph (b) of this procedure within the time specified, the appeal, petition or
application may be dismissed by the clerk without further notice.

Upon failure of a party or attorney to comply with the provisions of thisrule or a
pre-argument conference order, this Court may assess reasonabl e expenses caused
by thefailure, including attorney's fees; assessall or aportion of the appellate costs;
or dismiss the appeal .

COMMITTEE NOTE: Former 6th Cir. R. 18; (b)(1), (2), last sentence - former 1.0.P. 33(b).



6 Cir.1.0.P. 33 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 34 Oral Argument

(@

(b)

(©)

(d)

()

(f)

In General.

Q) Party’s Statement. Any party may file, or a court may require by local rule, a
statement explaining why oral argument should, or need not, be permitted.

(2 Standards. Ora argument must be allowed in every case unless a panel of three
judges who have examined the briefs and record unanimously agrees that oral
argument is unnecessary for any of the following reasons:

(A)  theapped isfrivolous;
(B)  thedispositive issue or issues have been authoritatively decided; or

(C) the facts and legal arguments are adequately presented in the briefs and
record, and the decisional process would not be significantly aided by oral
argument.

Notice of Argument; Postponement. The clerk must advise all parties whether oral
argument will be scheduled, and, if so, the date, time, and placefor it, and the time allowed
for each side. A motion to postponethe argument or to allow longer argument must befiled
reasonably in advance of the hearing date.

Order and Contents of Argument. The appellant opens and concludes the argument.
Counsel must not read at length from briefs, records, or authorities.

Cross-Appeals and Separate Appeals. If thereis across-appeal, Rule 28(h) determines
which party isthe appellant and which isthe appelleefor purposes of oral argument. Unless
thecourt directsotherwise, across-appeal or separate appeal must beargued whentheinitial
appeal isargued. Separate parties should avoid duplicative argument.

Nonappear anceof aParty. If theappelleefailsto appear for argument, the court must hear
appellant’sargument. |If the appellant fails to appear for argument, the court may hear the
appellee’ sargument. If neither party appears, the case will be decided on the briefs, unless
the court orders otherwise.

Submission on Briefs. The parties may agree to submit a case for decision on the briefs,
but the court may direct that the case be argued.



(9)

Use of Physical Exhibits at Argument; Removal. Counsel intending to use physical
exhibits other than documents at the argument must arrange to place them in the courtroom
on the day of the argument before the court convenes. After the argument, counsel must
remove the exhibits from the courtroom, unless the court directs otherwise. The clerk may
destroy or dispose of the exhibitsif counsel does not reclaim them within areasonabletime
after the clerk gives notice to remove them.

6 Cir.R.34 Oral Argument

(@

(b)

(©)

(d)

()

(f)

(9)

(h)

Requesting Oral Argument. A party desiring oral argument must include a statement in
the brief, not to exceed one page in length, setting forth the reason(s) why oral argument
should be heard. A party’ sfailureto include such a statement may be deemed by this Court
awaiver of oral argument.

Advancement of Hearing. ThisCourt may, onitsown motion or for good cause shown on
motion of a party, advance any case to be heard at any session, though the time permitted
under the rules for filing briefs may not have expired at the day set for hearing.

Postponement of Hearing. After acase has been set for hearing, it may be continued only
by an order of this Court for good cause shown, not by stipulation. Engagement of counsel
in other courts will not necessarily be considered good cause.

Updating Citations. The Court encouragesthe submission of alist of citationsupdating the
briefs. Four copies of this list should be filed no later than three weeks prior to oral
argument. Each citation should include aone-line statement of the subject matter of the case
and a reference to the issue number to which the citation relates.

Argument by Intervening Party. An intervening party wishing to participate in oral
argument shall make a request in writing stating whether the named party[ies] have
consented and the reason why separate argument is needed.

Time for Oral Argument. Thetime for oral argument will be 15 minutes for each side
unless otherwise indicated on the notice of oral argument sent to counsel.

Additional Timefor Oral Argument. Requestsfor additional timefor oral argument may
be sought by filing a motion well in advance of the date set for oral argument. Additional
time for oral argument israrely permitted.

Presentation of Argument.
Q) Ora argument should undertake to emphasize and clarify the written argument

appearing inthe briefs. This Court lookswith disfavor on any oral argument that is
read from a prepared text.



2)

©)

(4)
(5)

Without leave of Court and absent exceptional circumstances, this Court will not
permit divided arguments.

Oral argument will not be heard on behalf of any party for whom abrief has not been
filed unless otherwise directed by this Court.

This Court may conduct oral argument via teleconference in appropriate cases.

For cross appeals, see 6 Cir. R. 102(d).

(1) Recording of Proceedings. An audio recording of the proceedings may be requested in
writing from the clerk’ s office. If the request is granted, afee will berequired. Seel.O.P.

103.

() Disposition without Oral Argument.

D

(2)

©)

Oral argument shall not be heard when apanel of three judges, after examination of
the briefs and record, shall be unanimously of the opinion that oral argument is not
needed.

Oral argument ordinarily will be allowed unless:
(A)  Theappeal isfrivolous; or

(B)  The dispositive issue or set of issues has been recently authoritatively
decided; or

(C)  Thefacts and legal arguments are adequately presented in the briefs and
record, and the decisional process would not be significantly aided by oral
argument.

Oral argument may be waived upon written stipul ation of the parties, but only with
the specific consent of the Court.

COMMITTEE NOTE: Former 6th Cir. R. 7,9 and 30(c); former [.O.P. 19.3.4,19.4.1,19.4.2,22.7.

See aso 6 Cir. R. 29, regarding oral argument by amici curiae.

6Cir.1.0.P. 34 Oral Argument - Calendaring - Panel Selection - Notice and

Presentation - Screening and Summary Decision

@ Calendaring.

(1)

Annual Schedule. ThisCourt hasdivideditself into divisionsfor hearing purposes.
Every six months the individual judges are reassigned to the divisions with aview



(b)

)

3

(4)

toward giving every judge the opportunity to sit with as many different colleagues
as possible.

Argument Calendars. Calendarsof casesto be argued orally beforethis Court are
prepared by the clerk. Calendarsfor oral argument sessions are drafted prior to the
time the clerk is advised of the composition of the panel to be assigned for agiven
session.

Case Typing. The clerk balances the calendars by dividing the cases as evenly as
possible among the panels according to case type. Thisresultsin each panel for a
particular month considering a reasonably equal number of different types of
litigation.

Number of Cases Assigned. Unless special provision is made, each judge
participating in a week of hearings will sit four days during that week. On those
days the judge will ordinarily hear oral arguments in six cases and consider five
additional caseswhich have been recommended by thisCourt’ scentral legal staff for
disposition under 6 Cir. R. 34(j).

Panel Selection.

D

(2)

)

(4)

Schedule of Panels. The circuit executive, at the direction of the Chief Judge,
makes up the schedul e of panels. The schedules providefor panelswithinadivision
to be scrambled and structured so that every judge sits with each of the judge’'s
colleaguesin that division at least once in six months.

Subsequent AppealsReturned to Original Panel. Inappeal sbrought to thisCourt
after an earlier appeal hasreturned acaseto thedistrict court for further proceedings,
the original panel will determine whether the second appeal should be submitted to
it for decision, or assigned to a panel at random. Where it becomes necessary to
bring in a new third judge to complete a panel, the clerk will draw a name from
among the active judges not already on the panel, and the judge whose name is
drawn will be the third judge of the panel regardless of whether or not he or sheis
scheduled to sit during the same weeks as the other two members of the panel.

Remandswith Jurisdiction Retained. Wherethedisposition of an appeal contains
an order retaining jurisdiction after remand to the district court or agency, the case
will be assigned to that panel which ordered the retention of the jurisdiction, or to
any other panel if ordered by the Chief Judge.

Death Penalty Cases. Pursuant to 6 Cir. 1.O.P. 22, an independent roster of active
judges, including the Chief Judge and senior judges who have elected to hear death
penalty cases, will be maintained for the exclusive purpose of making panel
assignments in death penalty cases as soon as the case isdocketed. The panel will
be assigned the case and its related motions. An active judge so assigned shall
continue as a member of the panel after that judge’ s assumption of senior status.



(©)

(d)
(€)

(5) Judicial Review of Briefs. The clerk forwards to the panel members copies of the
briefs for the cases set on the calendar about six to eight weeks in advance of
hearing.

Notice and Presentation.

Q) Notice of Hearing and Request for Postponement. This Court seeks to give
approximately six weeks' advance notice to counsel of assignment of casesfor oral
argument. A reguest for postponement must be made immediately and with notice
to all counsel, and should indicate where possible the consent or objection of other
counsel. The notice of hearing also will remind counsel that 6 Cir. R. 36 alowsthis
Court to announce its disposition of a case in open court following oral argument,
where the decision is unanimous and each judge of the panel believes that no
jurisprudential purpose would be served by awritten opinion.

2 I dentity of Panels. Two weeks before the date of oral argument, the names of the
judges who will hear the case may be learned by consulting the oral argument
calendar posted on ABBS, the Court’ scomputer bulletin board system. The system
may be accessed via modem at (513) 564-7152.

3 Checking in with Clerk’s Office on Date of Hearing. Counsel should check in
with the clerk’ soffice at least 15 minutesin advance of the convening of court. For
the purposes of check-in, the clerk’s officeis open at 8:00 am.

4 Presenting Oral Argument. Counsel should prepare for oral argument with the
knowledge that the judges have already studied the briefs. Reading from briefs,
decisions or the record is not permitted except in unusual circumstances. Counsel
should be prepared to answer questions raised by this Court.

Expedited Cases. See 6 Cir. [.O.P. 28(c).
Screening and Summary Decisions.

The staff attorney section reviews this Court’s docket to identify cases which offer the
possibility of decision without oral argument pursuant to FRAP 34 and 6 Cir. R. 34(i). The
staff attorneyspreparebrief legal research memorandafor any casessoidentified and submit
them, together with al briefsfiled by the parties, to a hearing panel. Every hearing panel
receives three or more cases recommended for 6 Cir. R. 34(i) disposition. The briefs and
memoranda are received by the panel several weeks in advance of the date that panel isto
convene. Following oral argument of the other cases before this Court, the panel discusses
these cases and makes an appropriate decision. Unless there is a unanimous agreement of
the panel to decide a case without oral argument, the case will be returned to the clerk for
scheduling on the oral argument calendar.

COMMITTEE NOTE: (@) through (c) - former I.O.P. Chapter 19; (e) - 6th Cir. R. 9.



FRAP 35 En Banc Deter mination

(@

(b)

(©)

(d)

(€)

When Hearing or Rehearing En Banc May BeOrdered. A mgjority of thecircuit judges
who are in regular active service may order that an appeal or other proceeding be heard or
reheard by the court of appeals en banc. An en banc hearing or rehearing is not favored and
ordinarily will not be ordered unless:

Q) en banc consideration is necessary to secure or maintain uniformity of the court’s
decisions; or

(2)  theproceeding involves a question of exceptional importance.

Petition for Hearing or Rehearing En Banc. A party may petition for a hearing or
rehearing en banc.

Q) The petition must begin with a statement that either:

(A)  the pane decision conflicts with a decision of the United States Supreme
Court or of the court to which the petition is addressed (with citation to the
conflicting case or cases) and consideration by the full court is therefore
necessary to secure and maintain uniformity of the court’s decision; or

(B)  the proceeding involves one or more questions of exceptional importance,
each of which must be concisely stated; for example, a petition may assert
that aproceeding presents aquestion of exceptional importanceif itinvolves
anissueonwhichthe panel decision conflictswiththeauthoritativedecisions
of every other United States Court of Appeals that has addressed the issue.

(2 Except by the court’ s permission, apetition for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not counted under Rule 32.

3 For purposes of the page limit in Rule 35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing en banc, they are considered a single
document evenif they arefiled separately, unless separatefiling isrequired by local
rule.

Timefor Petition for Hearing or Rehearing En Banc. A petition that an appeal be heard
initially en banc must be filed by the date when the appellee’ s brief is due. A petition for
arehearing en banc must be filed within the time prescribed by Rule 40 for filing a petition
for rehearing.

Number of Copies. The number of copiesto be filed must be prescribed by local rule and
may be altered by order in a particular case.

Response. No response may be filed to a petition for an en banc consideration unless the
court orders a response.



(f)

Call for aVote. A vote need not be taken to determine whether the case will be heard or
reheard en banc unless ajudge calls for avote.

6 Cir. R. 35 Determination of Causes by the Court En Banc - Required Statement - How

(@

(b)

(©)

Requested - When Considered

Suggestion for Rehearing En Banc. A suggestion for ahearing or rehearing en banc may
be made as provided in FRAP 35 or by any member of the en banc Court. The effect of the
granting of arehearing en banc shall be to vacate the previous opinion and judgment of this
Court, to stay the mandate and to restore the case on the docket as a pending appeal. Any
petition for rehearing containing a suggestion for rehearing en banc shall so state plainly on
the cover and in thetitle to the document. A suggestion for rehearing en banc will also be
treated as a petition for rehearing before the original panel. Twenty-five copies shall be
filed. A copy of the opinion or final order sought to be reviewed shall accompany each of
the 25 copies of the suggestion for en banc review. This Court ordinarily will not consider
any such suggestion which failsto conform to thisrule.

Counsel Not Obligated to File. En banc consideration of a case is an extraordinary
measure, andinevery casetheduty of counsel isfully discharged without filing asuggestion
for rehearing en banc unless the case meets the rigid standards of FRAP 35(a). Thefiling
of a petition for rehearing, with or without a suggestion for rehearing en banc, is not a
prerequisite to the filing of a petition for writ of certiorari.

Extraordinary Natureof Suggestion for Rehearing En Banc. A suggestionfor rehearing
en banc isan extraordinary procedurewhich isintended to bring to the attention of theentire
Court aprecedent-setting error of exceptional publicimportance or an opinionwhich directly
conflicts with prior Supreme Court or Sixth Circuit precedent. Alleged errors in the
determination of statelaw or inthefactsof the case (including sufficient evidence), or errors
inthe application of correct precedent to thefacts of the case, are mattersfor panel rehearing
but not for rehearing en banc.

COMMITTEE NOTE: Former 6th Cir. R. 14; former |.O.P. 20.8.

6 Cir.1.0.P. 35 Deter mination of Cases by the Court En Banc--Rehearing En Banc

(@

Composition of En Banc Court. The en banc Court is composed of all judgesin regular
active service at the time of a rehearing, any senior judge of the Court who sat on the
original panel, and, if no oral argument en banc were held, any judge who was in regular
active service at the time that the en banc court agreed to decide the case without oral
argument. Only Sixth Circuit judges in regular active service and who have not recused
themselves from the particular case may cast votes on a poll on the en banc petition itself.
See 28 U.S.C. 8§ 46(c).



(b)

(©)

(d)

()

General Scheme. If a party files a petition for rehearing with a suggestion for en banc
review, the petition shall first be circulated only to the panel that issued the decision under
review. The panel shall have 14 days to comment upon the petition to the en banc
coordinator in the clerk’s office. If the panel substantially modifies its decision, it will
provide the en banc coordinator with its modified decision. The modified decision will be
filed and counsel notified. Counsel will then have 14 days in which to withdraw, modify,
or maintain the pending petition for rehearing en banc, or to file a new petition.

If the panel does not substantially modify its decision, the coordinator shall then circulate
the petition and the panel’ s comments to the en banc Court. Any active judge of this Court
and any senior or visiting judge sitting on the panel whose decision is the subject of the
rehearing is entitled to request a poll within 14 days from the date of circulation of the
petition and the panel’s comments. |If a poll is requested, 14 days shall be allowed for
voting.

When Can aPoll BeRequested. A poll may berequested by any active judge of this Court
or any member of the original hearing panel whose decisionisunder review. Usually apoll
isrequested after apetition for rehearing with asuggestion for en banc review hasbeenfiled
by a party. However, any member of the en banc Court may sua sponte request a poll for
hearing or rehearing en banc prior to the filing of an en banc petition by a party. If the
request for apoll is sua sponte and not based on a party’ s suggestion, the clerk’ s office will
immediately circulate voting forms to the en banc Couirt.

Response to Petition. When a poll is requested, the clerk will ask for a response to the
petition if none has been previously requested.

Rehearing of M otionsPanel Decisions. Petitions seeking rehearing en banc from an order
of the court that disposes of the case on the merits or on jurisdictional grounds will be
circulated to thewhole court. Petitions seeking rehearing en banc from an order of the court
that does not dispose of the case either on the merits or on jurisdictional grounds will be
treated in the same manner asapetition for panel rehearing, i.e., they will be circulated only
to the panel judges. The court will, however, circulate among all active judges, for a
determination of whether or not the matter should be reheard by the en banc court, petitions
for en banc review of:

(1) Orders entered in death penalty cases in which a scheduled execution isimminent;
(i)  Ordersallowing or disallowing appellate review pursuant to Fed.R.Civ.P. 23(f) of
interlocutory grants or denials of class certification made by a district court;

(itf)  Ordersdenyinginfull orin part an application for acertificate of appealability under

28 U.S.C. § 2253(c); and
(iv)  Orders alowing or disallowing appellate review of interlocutory orders that the
district court has certified as appealable under 28 U.S.C. § 1292(b).

COMMITTEE NOTE: Former 1.0.P. 20.4 through 20.6.



FRAP 36 Entry of Judgment; Notice

(@

(b)

Entry. A judgement isentered when it isnoted on thedocket. The clerk must prepare, sign
and enter the judgment:

Q) after receiving the court’s opinion — but if settlement of the judgment’s form is
required, after final settlement; or

(2 if ajudgment is rendered without an opinion, as the court instructs.
Notice. Onthe date when judgment isentered, the clerk must serve on al parties a copy of

the opinion — or the judgment, if no opinion was written — and a notice of the date when
the judgment was entered.



6 Cir. R. 36 Entry of Judgment - Dispositionsin Open Court

In those cases in which the decision is unanimous and each judge of the panel believesthat
no jurisprudential purpose would be served by a written opinion, disposition of the case may be
madein open court following oral argument. A written judgment shall be signed and entered by the
clerk in accordance with the decision of the panel from the bench. Counsel may obtain from the
clerk acopy of the transcript of the decision as it was announced from the bench.

COMMITTEE NOTE: Former 6th Cir. R. 19.

6 Cir 1.0.P. 36 [Reser ved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 37 Interest on Judgment

€)] When the Court Affirms. Unless the law provides otherwise, if a money judgment in a
civil caseisaffirmed, whatever interest isallowed by law is payable from the date when the
district court’ s judgment was entered.

(b)  WhentheCourt Reverses. If acourt modifiesor reverses ajudgment with adirection that
a money judgment be entered in the district court, the mandate must contain instructions
about the allowance of interest.

6 Cir.R. 37 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 37 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 38 Frivolous Appeals— Damages and Costs
If acourt of appeals determines that an appeal is frivolous, it may, after a separately filed

motion or notice from the court and reasonable opportunity to respond, award just damages and
single or double costs to the appellee.

6 Cir.R. 38 [Reserved]



COMMITTEE NOTE: No corresponding 6 Cir. R. For rules regarding attorney discipline
generaly, see FRAP 46 and 6 Cir. R. 46.

6 Cir.1.0.P. 38 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 39

Costs

€)) Against Whom Assessed. The following rules apply unless the law provides or the court
orders otherwise:

D)

(2)
©)
(4)

if an appeal is dismissed, costs are taxed against the appellant, unless the parties
agree otherwise;

if ajudgment is affirmed, costs are taxed against the appellant;
if ajudgment isreversed, costs are taxed against the appellee;

if ajudgment is affirmed in part, reversed in part, modified or vacated, costs are
taxed only as the court orders.

(b) Costs For and Against the United States. Costs for or against the United States, its
agency, or officer will be assessed under Rule 39(a) only if authorized by law.

(c) Costsof Copies. Each court of appeals must, by local rule, fix the maximum rate for taxing
the cost of producing necessary copiesof abrief or appendix, or copiesof recordsauthorized
by Rule 30(f). The rate must not exceed that generally charged for such work in the area
where the clerk’s office is located and should encourage economical methods of copying.

(d) Bill of Costs: Objections; Insertion and Mandate.

D

(2)

3

A party who wants costs taxed must — within 14 days after entry of judgment —file
with the circuit clerk, with proof of service, an itemized and verified bill of costs.

Objections must be filed within 10 days after service of the bill of costs, unlessthe
court extends the time.

The clerk must prepare and certify an itemized statement of costsfor insertioninthe
mandate, but issuance of the mandate must not be delayed for taxing costs. If the
mandate issues before costs are finally determined, the district clerk must — upon
the circuit clerk’ s request — add the statement of costs, or any amendment of it, to
the mandate.



(e)

Costson Appeal TaxableintheDistrict Court. Thefollowing costson appeal aretaxable
in the district court for the benefit of the party entitled to costs under thisrule:

Q) the preparation and transmission of the record;
(2 the reporter’ s transcript, if needed to determine the appedl;

(©)) premiums paid for a supersedeas bond or other bond to preserve rights pending
appedl; and

(4)  thefeefor filing the notice of appeal.

6 Cir.R.39 Costs- Costs Recoverable

(@

(b)

(©)

Reproduction Costs. The cost of reproducing necessary copies of briefs and joint
appendices shall be taxed at the lesser of the actual cost or a cost of 25 cents per page,
including covers, index, and table of authorities, regardlessof thereproduction processused.

Number of Briefsand Appendices. Costsshall betaxed for seven copiesof each brief plus
two copiesfor each party required to be served, and for six copies of the joint appendix plus
one copy for each party required to be served, unless advance approval for additional copies
is obtained from the clerk.

How Recovered. Anitemized and verified bill of costs must be filed within 14 days of the
entry of judgment (unlesstimeisenlarged by motion granted). An affidavit of counsel with
bills attached as exhibits will usually suffice to prove costs.

COMMITTEE NOTE: (@), (b) - former 6th Cir. R. 26; (c) - former 1.O.P. Chapter 24.

6 Cir.1.0.P. 39 Costs - Bill of Costs- Motion to Extend Time

(@)

(b)

Bills of Costs. Costs in this Court include the Court of Appeals docket fee (where
applicable) and production of the briefs and appendix, aslimited by 6 Cir. R.39. ThisCourt
doesnot ook favorably upon commercial printing or other expensive methods of producing
the briefs and appendix. Therefore, 6 Cir. R. 39 limits the costs which are recoverable for
the production or reproduction of those documents. Attorney fees are generaly not
considered costs of appeal.

Motion to Extend Timeto FileBill of Costs. Uncontested motionsfor extensions of time
to file abill of costs are decided by the clerk. Contested motions are decided by a single
judge.

COMMITTEE NOTE: (@) - former 1.O.P. Chapter 24; (b) - former [.O.P. 17.11.3.



FRAP 40

(@

(b)

Petition for Panel Rehearing

Timeto File; Contents;, Answer; Action by the Court if Granted.

D

(2)

3

(4)

Time. Unlessthetimeis shortened or extended by order or local rule, apetition for
panel rehearing may be filed within 14 days after entry of judgment. But in acivil
case, if the United States or its officer or agency isaparty, the timewithin which any
party may seek rehearing is45 daysafter entry of judgment, unlessan order shortens
or extends the time.

Contents. Thepetition must state with particularity each point of law or fact that the
petitioner believes the court has overlooked or misapprehended and must argue in
support of the petition. Oral argument is not permitted.

Answer. Unless the court requests, no answer to a petition for panel rehearing is
permitted. But ordinarily rehearing will not be granted in the absence of such a
request.

Action by the Court. If apetition for panel rehearing is granted, the court may do
any of the following:

(A)  makeafinal disposition of the case without reargument;
(B)  restorethe case to the calendar for reargument or resubmission; or

(C)  issueany other appropriate order.

Form of Petition; Length. The petition must comply in form with Rule 32. Copies must
be served and filed as Rule 31 prescribes. Unlessthe court permitsor alocal rule provides
otherwise, a petition for panel rehearing must not exceed 15 pages.



6 Cir. R. 40 Petition for Rehearing - Extension of Timeto File

Counsel should not file motions for extension of timeto file a petition for rehearing except
for the most compelling reasons. If an untimely petition is not accompanied by a motion for an
extension of the filing time, the petition will be returned, unfiled, to the sending party.

COMMITTEE NOTE: New rule. Former I.O.P. 20.1. For petitionsfor rehearing in death penalty
cases, see 6 Cir. R. 22(c)(9). For rehearing en banc, see FRAP 35 and 6 Cir. R. 35.

6 Cir.1.0.P. 40 Petitionsfor Rehearing - When Necessary - Extension of Time

@ When Necessary. It is not necessary to file a petition for rehearing, with or without a
suggestion for rehearing en banc, in this Court as a prerequisite to the filing of a petition for
writ of certiorari in the Supreme Court of the United States. A petition for rehearing is
intended to bring to the attention of the panel claimed error of fact or law in the opinion. It
is not to be used for reargument of the issues previously presented.

(b) Review and Disposition.  Petitions for rehearing unaccompanied by a suggestion for
rehearing en banc are reviewed by panel membersonly. If rehearing is granted, this Court
will usually reconsider a case without additional briefing or argument. It may occasionally
allow supplemental briefing and reargument. If apetitionfor rehearingisgranted, thisCourt
may makeafinal disposition of the casewithout reargument or may restoreit to the calendar
for reargument or resubmission or may make such other orders as are deemed appropriate
under the circumstances of the particular case.

(© Extension of Time or Leaveto File Out-of-Time. A motion for additional timeto filea
petition for rehearing or for permission to file out of time is referred, as a single-judge
matter, to thejudge who authored the opinion. In either case, counsel should not assumethat
the request for additional time will be granted.

COMMITTEENOTE: (a), (b) - former1.0.P. 20.1, 20.2; (c) - former 1.0.P. 17.11.1. For rehearing
en banc, see 6 Cir. 1.0.P. 35.

FRAP 41 Mandate: Contents; I ssuance and Effective Date; Stay

@ Contents. Unless the court directs that a formal mandate issue, the mandate consists of a
certified copy of thejudgment, acopy of the court’ sopinion, if any, and any direction about
costs.

(b) When Issued. The court’s mandate must issue 7 calendar days after the time to file a
petition for rehearing expires, or 7 calendar days after entry of an order denying atimely
petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,
whichever islater. The court may shorten or extend the time.



(©)
(d)

Effective Date. The mandate is effective when issued.
Staying the Mandate.

D On Petition for Rehearing or Motion. The timely filing of a petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, stays the
mandate until disposition of the petition or motion, unlessthe court ordersotherwise.

(2 Pending Petition for Certiorari.

(A) A party may move to stay the mandate pending the filing of a petition for a
writ of certiorari in the Supreme Court. The motion must be served on all
parties and must show that the certiorari petition would present a substantial
guestion and that there is good cause for a stay.

(B)  The stay must not exceed 90 days, unless the period is extended for good
cause or unless the party who obtained the stay files a petition for the writ
and so notifies the circuit clerk in writing within the period of the stay. In
that case, the stay continues until the Supreme Court’ s final disposition.

(C)  Thecourt may require abond or other security as a condition to granting or
continuing a stay of the mandate.

(D)  Thecourt of appeals must issue the mandate immediately when a copy of a
Supreme Court order denying the petition for writ of certiorari isfiled.

6 Cir. R. 41 Issuanceof Mandate; Stay of Mandate

(@

(b)

(©)

Stay of Mandate. Intheinterest of minimizing unnecessary delay in the administration of
justice, the issuance of the mandate will not be stayed simply upon request beyond the time
necessary for disposition of a motion seeking a stay. The mandate ordinarily will issue
pursuant to FRAP 41(b) unlessthere is ashowing, or an independent determination by this
Court, that apetition for writ of certiorari would present asubstantial question and that there
isgood cause for a stay.

Time for Filing Motion to Stay. A motion to stay the mandate must be received in the
clerk'sofficewithin 7 days after thetimetofileapetition for rehearing expiresor seven days
from entry of an order on petition for rehearing.

Duration of Stay Pending Application for Certiorari. A stay of the mandate pending
application to the Supreme Court for awrit of certiorari shall not be effective later than the
date on which the movant's application for awrit of certiorari must be filed pursuant to 28
U.S.C. § 2101 or Rule 13 of the Supreme Court Rules, as applicable. If during the period of
the stay there is filed with the clerk a notice from the clerk of the Supreme Court that the
party who has obtained the stay hasfiled a petition for the writ in that Court, the stay shall



continue until final disposition by the Supreme Court. Upon thefiling of acopy of an order
of the Supreme Court denying the petition for writ of certiorari, the mandate shall issue
immediately.

COMMITTEE NOTE: Former 6th Cir. R. 15.

6 Cir.1.0.P. 41 I ssuance of Mandate; Stay of Mandate - Motion for Stay

(@

(b)

(©)

(d)

I ssuance of Mandate. The mandate is the document by which this Court relinquishes
jurisdiction and authorizes the originating district court or agency to enforce the judgment
of this Court. The mandate issues 21 days after the entry of judgment or, in acivil casein
which the United States or its officer or agency is a party, within 52 days after the entry of
judgment, or seven daysfrom entry of an order denying rehearing and consists of acertified
copy of the original judgment, a copy of any opinion and any directions concerning costs.
Copies of the mandate are distributed to all parties and the district court clerk’ soffice. The
record is then returned to the district court. In agency cases, the mandate may be enlarged
or shortened by Court order.

Timely Petition for Rehearing; Stay of Mandate. The timely filing of a petition for
rehearing will stay the issuance of the mandate until seven days after the denial of the
petition. If the petition is granted, the mandate will issue 21 days after the new ruling.

Stay of Mandate Pending Application for Certiorari. Thefiling of a petition for awrit
of certiorari does not automatically stay the issuance of the mandate. A separate application
for stay of mandate must be made in the form of a motion to this Court; however, that
application will not be granted automatically. Pursuant to 6 Cir. R. 41(c), if a petition for
awrit of certiorari isfiled during the pendency of astay, the stay of mandate shall continue
until the Supreme Court acts on the petition. The issuance of the mandate does not affect
aparty’ sright to seek awrit of certiorari or the power of the Supreme Court to grant the writ.

Stay or Recall of the Mandate. A motion for stay or recall of the mandate isreferred, as
a single-judge matter, to the judge who authored the opinion.

COMMITTEE NOTE: (&) - former I.O.P. 23.1; (b) - former I.O.P. 23.2; (c) - former 1.0.P. 23.3;
(d) - former 1.0.P. 17.11.2.

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 42 Voluntary Dismissal

(@

Dismissal in the District Court. Before an appeal has been docketed by the circuit clerk,
the district court may dismiss the appeal on the filing of a stipulation signed by al parties
or on the appellant’ s motion with notice to all parties.



(b)

6 Cir.R. 42

Dismissal in the Court of Appeals. Thecircuit clerk may dismissadocketed appeal if the
parties file a signed dismissal agreement specifying how costs are to be paid and pay any
fees that are due. But no mandate or other process may issue without a court order. An
appeal may be dismissed on the appellant’ s motion on terms agreed to by the partiesor fixed
by the court.

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 42 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 43

(@

(b)

(©)

Substitution of Parties

Death of a Party.

D

(2)

©)

After Notice of Appeal IsFiled. If aparty dies after a notice of appeal has been
filed or whileaproceeding ispending in the court of appeal s, the decedent’ s personal
representative may be substituted asa party on motion filed with the circuit clerk by
the representative or by any party. A party’s motion must be served on the
representativein accordancewith Rule25. If thedecedent hasno representative, any
party may suggest the death on the record, and the court of appeals may then direct
appropriate proceedings.

Before Notice of Appeals|s Filed — Potential Appellant. If aparty entitled to
appeal dies before filing a notice of appeal, the decedent’ s personal representative
—or, if thereisno personal representative, the decedent’ sattorney of record — may
file anotice of appeal within the time prescribed by theserules. After the notice of
appeal isfiled, substitution must be in accordance with Rule 43(a)(1).

Before Notice of AppealsisFiled — Potential Appellee. If aparty against whom
an appea may be taken dies after entry of ajudgment or order in the district court,
but before anotice of appeal isfiled, an appellant may proceed asif the death had not
occurred. After the notice of appeal isfiled, substitution must bein accordance with
Rule 43(a)(1).

Substitution for a Reason Other Than Death. If a party needsto be substituted for any
reason other than death, the procedure prescribed in Rule 43(a) applies.

Public Officer: Identification; Substitution.



6Cir.R. 43

D

(2)

Identification of Party. A public officer who is a party to an appeal or other
proceeding in an officia capacity may be described a party by the public officer’s
official title rather than by name. But the court may require the public officer’s
name to be added.

Automatic Substitution of Officeholder. When a public officer who is a party to
an appeal or other proceeding in an official capacity dies, resigns, or otherwise
ceases to hold office, the action does not abate. The public officer’s successor is
automatically substituted as a party. Proceedings following the substitution are to
be in the name of the substituted party, but any misnomer that does not affect the
substantial rights of the partiesmay be disregarded. An order of substitution may be
entered at any time, but failure to enter an order does not affect the substitution.

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 43 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 44

(@

(b)

6Cir.R. 44

Cases Involving a Constitutional Question When the United States or the
Relevant StatelsNot a Party

Consgtitutional Challengeto Federal Statute. If aparty questions the constitutionality of
an Act of Congress in a proceeding in which the United States or its agency, officer, or
employeeisnot aparty inan official capacity, the questioning party must give written notice
to the circuit clerk immediately upon the filing of the record or as soon as the question is
raised in the court of appeals. The clerk must then certify that fact to the Attorney General.

Congtitutional Challengeto State Statute. If a party questions the constitutionality of a
statute of a statein aproceeding in which that state or its agency, officer, or employeeisnot
aparty in an official capacity, the questioning party must give written notice to the circuit
clerk immediately upon the filing of the record or as soon as the question israised in the
court of appeals. The clerk must then certify that fact to the attorney general of the state.

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.

6 Cir.1.0.P. 44 [Reserved]



COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 45

(@

(b)

(©)

(d)

Clerk’sDuties

General Provisions.

D

2)

Qualifications. Thecircuit clerk must take the oath and post any bond required by
law. Neither theclerk nor any deputy clerk may practice asan attorney or counselor
in any court while in office.

When Court is Open. The court of appeals is always open for filing any paper,
issuing and returning process, making a motion, and entering an order. Theclerk’s
office with the clerk or a deputy in attendance must be open during business hours
on all days except Saturdays, Sundays, and legal holidays. A court may provide by
local rule or by order that the clerk’ s office be open for specified hours on Saturdays
or onlegal holidaysother than New Y ear’ sDay, Martin Luther King, Jr." s Birthday,
Presidents Day, Memoria Day, Independence Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day, and Christmas Day.

Records.

(1)

(2)

3

TheDocket. Thecircuit clerk must maintain adocket and an index of all docketed
cases in the manner prescribed by the Director of the Administrative Office of the
United States Courts. The clerk must record all papers filed with the clerk and al
process, orders, and judgments.

Calendar. Under the court’s direction, the clerk must prepare a calendar of cases
awaiting argument. In placing cases on the calendar for argument, the clerk must
give preference to appeals in criminal cases and to other proceedings and appeals
entitled to preference by law.

Other Records. The clerk must keep other books and records required by the
Director of the Administrative Office of the United States Courts, with the approval
of the Judicial Conference of the united States, or by the court.

Noticeof an Order or Judgment. Upon the entry of an order or judgment, the circuit clerk
must immediately serve a notice of entry on each party, with a copy of any opinion, and
must note the date of service on the docket. Service on aparty represented by counsel must
be made on counssl.

Custody of Recordsand Papers. The circuit clerk has custody of the court’ s records and
papers. Unlessthe court orders or instructs otherwise, the clerk must not permit an original
record or paper to be taken from the clerk’s office. Upon disposition of the case, original
papers constituting the record on appeal or review must be returned to the court or agency



from which they werereceived. The clerk must preserve a copy of any brief, appendix, or
other paper that has been filed.

6 Cir.R. 45 Dutiesof Clerks- Procedural Orders

@ OrdersThat May be Entered by Clerk. The clerk may prepare, sign and enter orders or
otherwise dispose of the following matters without submission to this Court or a judge,
unless otherwise directed:

D

(2)

3
(4)

©)

(6)

(7)

(8)

Motions and applicationsfor ordersthat are procedural or relate to the production or
filing of the appendix or briefs on appedl;

Ordersfor voluntary dismissal of appeals or petitions, or for consent judgmentsin
National Labor Relations Board cases;

Ordersfor dismissal for want of prosecution of appeals or petitions;

Orders appointing counsel under the Criminal Justice Act of 1984, as amended, in
criminal casesinwhich the appellant isentitled to the appointment of counsel under
the Sixth Circuit Plan for the Implementation of the Criminal Justice Act and in any
other caseinwhich an order directing the clerk to appoint counsel has been entered,;

Bills of cost filed pursuant to FRAP 39(d);

Fourteen day extensions of timeinwhichto fileapetition for rehearing or rehearing
en banc;

Ordersremanding appeal swhere aparty hasrequested such relief and no other party
has objected thereto, or where the parties have moved jointly, where such motionis
accompanied by the certification of thedistrict court pursuant to Fir st National Bank
of Salem, Ohio v. Hirsch, 535 F.2d 343 (6th Cir. 1976); and

Orders dismissing as duplicative a second appeal filed by or on behalf of a party,
where there has been docketed in this Court ajurisdictionally sound appeal from the
same judgment or final order sought to be reviewed in the first appeal.

Ordersby the clerk disposing of such motions shall show that they were entered by the clerk
pursuant to 6 Cir. R. 45(a).

(b) Reconsideration. Any party adversely affected by an order entered by the clerk shall be
entitled to areconsideration thereof by ajudge or judges of this Court if, within 10 days of
service of notice of the entry of such order, such party files a motion for reconsideration
giving the grounds therefor.

COMMITTEE NOTE: Former 6th Cir. R 8.



6 Cir.1.0.P. 45 Duties of Clerks- Clerk’s Office

(@

(b)

(©)

Location, Hours, Function. Theclerk’sofficeisthe public businessoffice for this Court;
itislocated at 100 E. Fifth Street, Cincinnati, Ohio, 45202. The business office of the clerk
(Room 524 of the Potter Stewart U.S. Courthouse) is open Monday through Friday, 8:30
am. to 5:00 p.m. Ondayswhen thisCourt issitting to hear oral argument, the clerk’ soffice
will open at 8:00 am. to allow counsel to check in. All filings of documents and entry of
decisionsor other rulings of this Court are made at thisoffice. Questionsregarding practice
in this Court or case status information can be directed to the clerk’s office by telephone,
(513) 564-7000, or letter.

Telephone Inquiries. The clerk’s office welcomes telephone inquiries from counsel
regarding rules and procedures. The clerk, Leonard Green, and the chief deputy, Janice E.
Yates, are available to confer with counsel on specia problems and matters of rule
interpretation. They can be reached at (513) 564-7000.

Electronically-Accessed Docket Information. This Court maintains an Internet web site
for accessto docket information, Sixth Circuit Rules, I nternal Operating Procedures, recently
issued opinions, and other items of interest. The address of the web site is
http://www.ca6.usourts.gov. Thereisafee charged for access to docket information.

COMMITTEE NOTE: Former 1.0.P. 2.2.

FRAP 46 Attorneys

(@

Admission to the Bar.

D Eligibility. An attorney is eligible for admission to the bar of a court of appealsif
that attorney isof good moral and professional character and is admitted to practice
before the Supreme Court of the United States, the highest court of a state, another
United States court of appeals, or aUnited Statesdistrict court (including thedistrict
courts for Guam, the Northern Mariana I slands, and the Virgin Islands).

2 Application. An applicant must file an application for admission, on a form
approved by the court that contains the applicant’s persona statement showing
eigibility for membership. The applicant must subscribe to the following oath or
affirmation:

“l, , do solemnly swear [or affirm]
that | will conduct myself as an attorney and
counselor of this court, uprightly and according to
law; and that | will support the Constitution of the
United States.”




3

Admission Procedures. On written or oral motion of amember of the court’ s bar,
the court will act on the application. An applicant may be admitted by oral motion
in open court. But, unless the court orders otherwise, an applicant need not appear
before the court to be admitted. Upon admission, an applicant must pay theclerk the
fee prescribed by local rule or court order.

(b) Suspension or Disbar ment.

D

)

©)

Standard. A member of the court’s bar is subject to suspension or disbarment by
the court if the member:

(A)  hasbeen suspended or disbarred from practice in any other court; or

(B)  isguilty of conduct unbecoming a member of the court’s bar.

Procedure. The member must be given an opportunity to show good cause, within
the time prescribed by the court, why the member should not be suspended or
disbarred.

Order. The court must enter an appropriate order after the member respondsand a

hearing isheld, if requested, or after the time prescribed for aresponse expires, if no
response is made.

(c) Discipline. A court of appeals may discipline an attorney who practices before it for
conduct unbecoming amember of the bar or for failureto comply with any court rule. First,
however, the court must afford the attorney reasonabl e notice, an opportunity to show cause
to the contrary, and, if requested, a hearing.

6 Cir.R. 46 Attorneys- Admission of Attorneysand Attorney Discipline

@ Admission of Attorneys.

D

(2)

Admission as a Prerequisite to Practice. In order to file pleadings or briefs on
behalf of a party or participate in oral argument, attorneys must be admitted to the
bar of this Court and file an appearance form (see form 6CA-68). If counsel for the
appellant fails to secure admission and file a notice of appearance within the time
specified by the clerk, the appeal may be dismissed. Any attorney representing the
United States or any officer or agency thereof in an appea will be permitted to
participate in the case without the necessity of being admitted to the bar of this
Court.

Admission Fee. Applicants for admission to the bar of this Court shall pay afee
which shall be used for the library fund of this Court and for such other purposes as
may be determined by the Judicial Council of the Sixth Circuit. Attorneyswho are
appointed by this Court to represent aparty in formapauperisand who qualify under



(b)

3

the standards of FRAP 46, attorneys employed by federal defender organization
created pursuant to 18 U.S.C. 8 3006A and attorneys presently employed by aUnited
States court shall be admitted to practice in this Court without payment of the
admission fee. For amount of feeto be paid, see 6 Cir. 1.0.P. 103.

Application Procedures. Admissionsare made upon the motion of amember of the
bar of this Court. Application for admission is made by filing the form prescribed
by the clerk.

Attorney Discipline.

(1)

(2)

3

Scope. Disciplinary matters that involve members of the bar of this Court shall be
governed by FRAP 46 and thisrule.

Conduct Subject to Discipline. This Court may impose discipline on any member
who engages in conduct violating the Canons of Ethics or the Model Rules of
Professional Conduct, whichever applies, or who fails to comply with the rules or
ordersof thisCourt. 1t may also discipline any member who has been disciplined by
the state in which he or sheisamember. Discipline which may beimposed pursuant
to this rule includes disbarment, suspension, reprimand or such other further
disciplinary action asthis Court may deem appropriate and just. Nothinginthisrule
shall be construed as limiting in any way the exercise by this Court of its inherent
contempt power or its authority under 28 U.S.C. 88 1912 or 1927.

I nitiation of Disciplinary Proceedings. Formal disciplinary proceedings pursuant
tothisrule shall beinitiated by the issuance of an order to show cause, signed by the
Chief Judge or the clerk of this Court, acting at the direction of the Chief Judge.

(A)  Anorder to show cause may be issued by this Court on its own initiative or
upon complaint filed by any member of the bar of this Court, or any party
before the Court. When such order is issued on the Court's initiative, no
separate complaint need be filed.

(B)  All complaints of attorney misconduct shall include:

) The name, address and tel ephone number of the complainant;

(i)  The specific facts that require discipline, including the date, place
and nature of the alleged misconduct, and the names of al persons
involved,

(iii)  Copies of all documents or other evidence that support the factual

allegations contained in subsection (ii), including a copy of any rule
or order of this Court that is alleged to have been violated; and



(4)

(©)

(D)

(iv)  Attheend of the complaint, a statement made under the penalty of
perjury, indicating that the complainant has read the complaint and
that thefactual allegations contained therein are correct to the best of
the complainant's knowledge.

All complaints relating to disciplinary matters under this rule shall be filed
under seal in the clerk’s office. All records pertaining to disciplinary
proceedings before the Court also shall be kept under seal with the clerk,
unless otherwise ordered by the Chief Judge.

Upon filing, the complaint shall be sent to the Chief Judgefor initial review.

() If the Chief Judge determines that the complaint on its face or after
investigation is without merit or does not warrant action by this
Court, the complaint shall be dismissed by order of the Chief Judge.

(i) If, following review, it is determined that reasonable grounds exist
for further investigation, the Chief Judge may order such
investigation or may issue an order to show cause if the complaint
appears to be meritorious. A copy of the order to show cause, the
complaint, and documents shall be mailed to the member who isthe
subject of the complaint. The member shall also receive in the same
mailing a copy of FRAP 46, a copy of this rule, and a written
statement that the member shall have 20 days from the date of entry
of the order to show cause in which to respond.

@iti)  Alternatively, the Chief Judge may refer the matter to a state
disciplinary board for such action asit determines is appropriate.

Response. A member against whom an order to show cause isissued shall have 20
daysfrom the date of the entry of the order in which to file aresponse. The response
shall befiled, under seal, with the clerk, and shall contain the following:

(A)
(B)

©

(D)

The name, address and tel ephone number of the respondent;

A specific admission or denial of each of thefactual allegations contained in
the complaint and order to show cause and, in addition, a specific statement
of any facts on which respondent relies, including all other material dates,
places, persons and conduct relevant to the allegations of the order;

All documents or other supporting evidence not previoudly filed with the
complaint or order that are relevant to the charges of misconduct alleged;

A specific request for a hearing or a statement specifically declining a
hearing; and



(5)

(6)

(7)

(8)

(E) A statement made under the penalty of perjury indicating that the respondent
has read the response and that, to the best of respondent’'s knowledge, the
facts aleged therein are correct.

Summary Dismissal. If the response discloses that the complaint iswithout merit,
it may be dismissed by the Chief Judge.

Conformity with State Discipline. When the respondent has been disbarred or
suspended from the practice of law by a state in which the respondent practices, and
the respondent admits the action complained of, or does not respond to the order to
show cause, the Chief Judge may enter afinal order of this Court imposing similar
discipline.

Judicial Officer. Uponfiling of theresponse, the Chief Judge may appoint acircuit
judge, adistrict judge, or other judicial officer from within the Circuit to investigate
the allegations of the complaint and the response. The judicial officer shall review
all seadled documents related to the disciplinary charges, conduct hearings if
necessary, and issue a written recommendation.

Hearingson Disciplinary Charges. A disciplinary hearing shall beheld only when
the member under investigation has requested such a hearing in atimely response,
and the judge or the judicial officer has determined that such ahearing is necessary
for the proper disposition of the charges.

(A)  Notice. Whenit hasbeen determined that ahearing isnecessary, thejudicial
officer shall provide the member with written notice of the hearing a
minimum of 20 days before its scheduled date. The notice shall contain the
date and location of the hearing and a statement that the member is entitled
to be represented by counsel, to present witnesses and other evidence, and to
confront and cross-examine adverse witnesses.

(B)  Procedure. Thehearing shall beconducted by thejudicial officer, who shall
have the authority to resolve al disputes on matters of procedure and
evidence which arise during the course of the hearing. All witnesses shall
testify under penalty of perjury. Such hearingsshall be confidential and shall
be recorded. The record of the hearing shall be kept on file with the clerk,
under seal.

(C) Rightsof the Complainant and the Respondent. During the hearing, the
respondent shall be entitled to berepresented by counsel, to present witnesses
and other evidence, and to confront and cross-examine any adverse
witnesses. Thejudicia officer may permit the complainant to participate in
the proceedings also, through counsel.

(D)  Burden of Proof. The respondent's violation of the Canons of Ethics, the
Model Rulesof Professional Conduct, or rules or orders of this Court, shall



(9)

(10)

(11)

(E)

be proven by clear and convincing evidence. A certified copy of afinal order
of disbarment or judgment of conviction for afelony offense, entered in any
state or federal court, shall be considered clear and convincing evidence.

Failureto Appear. The failure of the respondent to appear at the hearing
shall be grounds for discipline.

Recommendation. The judicia officer shall prepare a written recommendation
which includes a proposed disposition of the disciplinary charges.

(A)

(B)

Filing of the Recommendation. Therecommendation shall befiled, under
seal, with the clerk and copies distributed to this Court and the respondent.

Response to the Recommendation. The respondent shall have 10 days
fromthedate of service of therecommendationinwhichtofilewiththeclerk
awritten response to the recommendation. The response shall not exceed 25
typewritten pages and shall state concisely any inaccuracies, errors or
omissions which warrant a disposition other than that recommended.

Final Action on the Recommendation. Within 30 days of thefiling of aresponse
to the recommendation, this Court shall enter afinal order of disposition. Notice of
the final order shall be sent to the respondent and the complai nant.

Reinstatement. Reinstatement shall be had only upon petition by the disciplined
attorney. The petition shall be filed, under seal, with the clerk and shall contain a
concise statement of the circumstancesof thedisciplinary proceedings, thediscipline
imposed by this Court and the grounds that justify reinstatement of the disbarred or
suspended member.

(A)

(B)

(©)

Automatic Reinstatement. An attorney who is suspended for a definite
term shall be automatically reinstated at the end of the period of suspension,
upon filing with this Court a petition for reinstatement, accompanied by an
affidavit showing compliance with the provisions of the order of suspension.

Petition for Reinstatement. Reinstatement of disbarred or indefinitely
suspended attorneys shall not be automatic. Reinstatement of these members
shall be had only upon petition for reinstatement for good cause shown.
Upon the filing of such petition for reinstatement with the clerk, the Chief
Judge shall review the petition for reinstatement for clear and convincing
evidence that the member has the moral qualifications, competency and
learninginthelaw required for readmissionto practice beforethis Court, and
make a recommendation to this Court.

Successive Petitions for Reinstatement. No petition for reinstatement
under this Rule shall be filed within one year following an adverse
determination upon a prior petition for reinstatement filed by the attorney.



(©)

(12) Designated Judge(s). The Chief Judgeshall havetheauthority to designate ajudge,
or judges, of the Circuit to perform all dutiesimposed upon the Chief Judge by this
rule. All references to "Chief Judge" in this rule shall be deemed to include such
designated judge(s).

Legal Assistanceto Indigentsby Law Students. An eligible law student with the written
consent of an indigent and the attorney of record may appear in this court on behalf of that
indigent in any case. Aneligiblelaw student with the written consent of the United States
Attorney or authorized representative may also appear in this court on behalf of the United
Statesin any case. An eligible law student with the written consent of the State Attorney
General or authorized representative may also appear in this court on behalf of that state in
any case. In each case, the written consent shall be filed with the clerk.

An eligible law student may assist in the preparation of briefs and other documents to be
filed inthiscourt, but such briefs or other documents must also be signed by the attorney of
record. The student may also participate in oral argument with leave of the court in the
particular case, but only in the presence of the attorney of record. The student shall be
introduced to the court by an attorney admitted to practice beforeit. The attorney of record
shall assume personal professional responsibility for the law student’s work and for
supervising the quality of that work. The attorney should be familiar with the case and
prepared to supplement any written or oral statement made by the student.

In order to make an appearance pursuant to thisrule, the law student must:

1. Beduly enrolled in alaw school approved by the American Bar Association;

2. Have completed legal studies amounting to at least four (4) semesters, or the equivalent
if the school is on some basis other than a semester basis;

3. Becertified by the dean of the student’ slaw school or authorized representative as being
of good character and competent legal ability, which certification shall be filed with the
clerk. Thiscertification may be withdrawn by the dean at any time by mailing noticeto the
clerk or by termination by this court without notice or hearing and without any showing of
cause;

4. Neither ask for nor receive any compensation nor remuneration of any kind from the
person on whose behalf the student renders services, but this shall not prevent an attorney,
legal aid bureau, law school, public defender agency, a state, or the United States from
paying compensation to the eligible law student, nor shall it prevent any agency from
making such charges for its services as it may otherwise properly require;

5. Certify in writing that he or she has read and is familiar with the Code of Professional
Responsibility or Rules of Professional Conduct in force in the state in which the student’s
law school is located.”

COMMITTEE NOTE: (8)(2), (2) - former 6th Cir. R. 6; (a)(3) - former 6th Circuit 1.0.P. 4.3; (b) -
former 6th Cir. R. 32.

6 Cir.1.0.P. 46 [Reserved]



COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.



FRAP 47 Local Rulesby Court of Appeals

(@

(b)

Local Rules.

D Each court of appealsacting by amajority of itsjudgesin regular active service may,
after giving appropriate public noticeand opportunity for comment, makeand amend
rules governing its practice. A generally applicable direction to parties or lawyers
regarding practice before a court must be in a local rule rather than an interna
operating procedure or standing order. A local rule must be consistent with — but
not duplicative of — Actsof Congressand rulesadopted under 28 U.S.C. § 2072 and
must conform to any uniform numbering system prescribed by the Judicial
Conference of the United States. Each circuit clerk must send the Administrative
Office of the United States Courts a copy of each local rule and internal operating
procedure when it is promul gated or amended.

2 A local rule imposing a requirement of form must not be enforced in a manner that
causes a party to lose rights because of a nonwillful failure to comply with the
requirement.

ProcedureWhen TherelsNo Controlling Law. A court of appeals may regulate practice
inaparticular casein any manner consistent with federal law, theserules, and local rules of
thecircuit. No sanction or other disadvantage may be imposed for noncompliance with any
requirement not in federal law, federal rules, or the local circuit rules unless the alleged
violator has been furnished in the particular case with actual notice of the requirement.

6 Cir. R. 47 Rulesby Court of Appeals- Amendments; Advisory Committee On Rules

(@

Amendments. Notice of any proposed changes or additions shall be given by the clerk and
shall provide for a comment period of 90 days unless modified by the Court. The notice
shall be given to the state bar associationsin each state in the Circuit and to the distribution
lists maintained by the clerk. Any interested publisher, bar association, or law related
association may be included in this list upon request. All comments should be filed in
writing with the clerk.

The Court may adopt the proposed amendment any time after the close of the comment
period.

Upon determination that an immediate need exists, this Court may amend the rules without
prior public notice and comment. This Court shall, however, promptly thereafter give the
notice and afford the opportunity for comment provided in thisrule.



(b)

Advisory Committee on Rules.

D

)

3

(4)

()

Purpose. Pursuant to 28 U.S.C. 8§ 2077(b) there is hereby created an advisory
committee on rules for the United States Court of Appeals for the Sixth Circuit. It
is the policy of this Court that the members of the Court's rules committee and its
administrative staff shall cooperate with the advisory committee to the end that the
advisory committeeiswell and fully informed upon theexisting proceduresand rules
and practices of this Court as they affect the practice of law before the Court, but
nothing herein shall confer upon the committee any powers other than those which
are advisory in nature.

Member ship. The advisory committee shall consist of 12 members appointed by
the Chief Judge. Three membersshall be appointed from each statein the Circuit. At
least one member shall be appointed from each district inthe Circuit. Membersshall
be selected by the Chief Judge in such a manner as shall in the Chief Judge's
judgment assure broad representation of all aspects of litigation practiced beforethe
Court and the individual members shall, in the discretion of the Chief Judge, be
sel ected from among those attorneyswho arecurrently active practitionersbeforethe
Court, except that in the discretion of the Chief Judge, in lieu thereof, the Chief
Judge may appoint arepresentative from an accredited law school in the Circuit and
a public member who is not alawyer.

Terms of Office. Terms of appointment to the committee shall be for a period of
threeyears. Termsshall be staggered. No person shall be appointed to serve more
than two successive three-year terms. An interim appointment of lessthan 2 years
shall not constitute a term.

M eetings.

(A)  The committee shall meet annually, at the time of and concurrent with the
Judicial Conferencein any year in which such a conference is convened. In
years in which no conference is held, the annual meeting shall be called by
the chair. In addition, the committee may meet at such other times as the
Chief Judge or the chair may direct.

(B)  When possible, the meeting of the advisory committee shall be coordinated
with the meeting of the Sixth Circuit Rules Committee.

(C)  Members shall serve without compensation, but travel and transportation
expenses may be paid as authorized by the director of the Administrative
Office of the United States Courts in accordance with 5 U.S.C. § 5703.

Recommendations. Any recommendationsfor changesintherulesand procedures
of the Court may be made by resolution of the advisory committee and transmitted
to the Chief Judge with copy thereof to be transmitted to the chair of the Sixth
Circuit RulesCommittee. Conversely, except where the committee expressly deems



it impracticable because of time or other circumstances, any proposalsfor changein
the existing rules of this Court by the rules committee shall first be transmitted for
comment to the advisory committee.

COMMITTEE NOTE: (@) - former 6th Cir. R. 31; (b) - former 6th Cir. R. 27.

6 Cir.1.0.P. 47 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

FRAP 48

Masters

@ Appointment; Powers. A court of appeals may appoint a special master to hold hearings,
if necessary, and to recommend factual findings and disposition in matters ancillary to
proceedings in the court. Unlessthe order referring a matter to a master specifies or limits
the master’ s powers, those powers include, but are not limited to, the following:

(1)
(2)

3
(4)

regulating all aspects of a hearing;

taking all appropriate action for the efficient performance of the master’s duties
under the order;

requiring the production of evidence on all matters embraced in the reference; and

administering oaths and examining witnesses and parties.

(b) Compensation. If the master isnot ajudge or court employee, the court must determinethe
master’ s compensation and whether the cost isto be charged to any party.

6 Cir.R. 48

[Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. R.



6 Cir.1.0.P. 48 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

6 Cir. R. 100 - Supplemental Procedural Rules

6 Cir. R. 101 Appealsin Criminal Cases

(@

(b)

(©)
(d)
()
(f)

Continued Representation on Appeal. Trial counsel in criminal cases, whether retained
or appointed by thedistrict court, isresponsiblefor the continued representation of the client
on appeal until specifically relieved by this Court.

Appointment of Trial Counsel as Appellate Counsel. If trial counsel was appointed by
the district court and a notice of appeal has been filed, trial counsel will be appointed as
appellate counsel without further proof of the defendant's indigency.

Appearance of Counseal. See6 Cir. R. 12.
Application for Pauper Statuson Appeal. See 6 Cir. R. 24.
Presentence I nvestigation Report. See 6 Cir. R. 30(f)(4).

Withdrawal of Appellate Counsel. A motion to withdraw as counsel on appeal in a
crimina ease must state the reasons for such relief and be accompanied by one of the
following:

D a showing that new counsel has been retained to represent defendant, together with
asigned appearance by new counsel; or,

2 an affidavit or signed statement from the defendant showing that the defendant has
been advised of the defendant'srightswith regard to the appeal and expressly stating
that the defendant elected to withdraw the appedl; or,

(©)) a brief following the procedure described in Anders v. California, 386 U.S. 738
(1967). In addition to the service otherwise required, counsel shall serve a copy of
the brief and motion on the defendant and advise the defendant that the defendant has
21 daysfrom the date of serviceinwhichtofileabrief in support of reversal of the
conviction. Such a motion must be accompanied by proof of service on the
defendant; or,

4 a detailed statement setting forth reasons why it would be unethical, unfair or
unreasonableto require counsel to continueto represent defendant. Inadditiontothe
service otherwise required, counsel shall serve a copy of the motion, including this
statement, on the defendant and advise the defendant that the defendant hasten days



(9)

(h)

(i)

from the service of the motionto filearesponse with this Court. Such amotion must
be accompanied by proof of service on the defendant.

Petition for Writ of Certiorari. Counsel appointed by the Court is obligated to file a
petition for a writ of certiorari in the Supreme Court of the United States if the client
requests that such a review be sought and, in counsel's considered judgment, there are
grounds for seeking Supreme Court review.

Direct Appeals of Federal Convictions in Which the Sentence Is Death. The page
limitations and time requirements of 6 Cir. R. 22(c)(5), (7), (8), (9), and (10) are also
applicable to direct appeals of federal convictions which result in a sentence of death.

Motionsfor Extension of Time. See 6 Cir. R. 26(b).

COMMITTEE NOTE: (a),(b), (d), (e) and (g) - former 6th Cir. R. 12 (a), (b), (c), (d), (), and (f);
(c) - former 1.0.P. Chapter 3; (f) - except for (f)(4), former 6th Cir. R. 12(€); (f)(4) - new; (h) - new;
(i) - former 1.0.P. 17.10.

6 Cir.1.0.P. 101

(@

(b)

Appointment of Appellant’s Counsel Under CJA. Where the Court directs the
appointment of counsel for an appellant in a case where the appointment can be made
pursuant to the Criminal Justice Act, theclerk shall seethat appropriate counsel isappointed.

Expedited Cases. Direct criminal appeals are included in those cases in which this Court
issues a routine briefing schedule with an expedited argument or directs submission on
briefs. See 6 Cir. 1.0.P. 28(c).

COMMITTEE NOTE: (@) - former I.O.P. 25.1; (b) - former 1.O.P. Chapter 7.

6 Cir. R. 102 CrossAppeals- Briefing; Appendix; Oral Argument

(@

Briefing. Each of the adversary positionsis permitted to file two briefs, for atotal of four
briefs.

Q) Brief #1. Within the time provisions of the briefing schedule established by this
Court, the party designated the appellant by FRAP 28(h) shall file one original,
signed “proof” first brief with the clerk and shall serve one copy of the* proof” first
brief on the opposing party. That brief shall have a blue cover and not exceed the
limitations on length set forth in FRAP 32(a)(7), except by permission of the Court.

2 Brief #2. Within the time provisions of the briefing schedule established by this
Court, the party considered the appellee under FRAP 28(h) shall file one original,
signed “proof” second brief with the clerk and shall serve one copy of the “ proof”



(b)

(©)

(d)

3

(4)

second brief on the opposing party. The second brief shall be a combined brief
containing both the response to the appel lant’ s brief and the issues and argumentsin
the crossappeal. That brief shall have ared cover and not exceed the limitations on
length set forth in FRAP 32(a)(7), except by permission of this Court.

Brief #3. Within the time provisions of the briefing schedule established by this
Court, the party designated the appellant by FRAP 28(h) shall file one original,
signed “ proof” third brief with the clerk and shall serve one copy of the“proof” third
brief onthe opposing party. If the party designated the appellant electstofileareply
brief inthe appeal, then thethird brief shall be acombined brief containing both that
reply and the response to the issues and arguments in the cross appeal. Otherwise
the third brief will include the response in the cross appeal only. That brief shall
have a yellow cover and not exceed the limitations on length set forth in FRAP
32(a)(7), except by permission of this Court.

Brief #4. The fourth brief is an optional brief that may be filed by the party
designated the appelleeonly asareply brief inthe crossappeal. Within 14 daysafter
the service of thethird brief, if the party designated the appellee so elects, that party
shall fileoneoriginal, signed “proof” fourth brief with the clerk and shall serve one
copy of the “proof” fourth brief on the opposing party. The fourth brief shall have
agray cover and not exceed half the length allowed the first three briefs, except by
permission of the Court.

Appendix. It shall be the duty of the party designated the appellant to prepare, serve and
fileajoint appendix to the briefs. Five copiesof thejoint appendix, with white covers, shall
be filed and served 21 days after service of the third brief.

Final Briefs. Within 21 days of the filing of a proper joint appendix as provided in 6 Cir.
R. 30, each party shall file one original, signed “final” brief and six copies of the “final”
brief with the clerk and shall serve two copies of the “final” brief on the opposing party.

Oral Argument. The appeal and the cross appeal shall be argued together as one case and
in the time allotted for one case.

COMMITTEE NOTE: Former 6th Cir. R. 30.

6 Cir.1.0.P. 102 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

6 Cir.1.0.P. 103 Fees

The table of fees authorized by the Judicial Conference of the United States includes:



D

)

©)

(4)

(5)

(6)

(7)

(8)

(9)
(10)
(11)

(12)

(13)

For docketing a case on appeal or review, or docketing any other proceeding, $100.
A separate fee shall be paid by each party filing a notice of appeal in the district
court, but partiesfiling ajoint notice of appeal inthedistrict court arerequired to pay
only one fee. A docketing fee shall not be charged for the docketing of an
application for the allowance of an interlocutory appeal under 28 U.S.C. § 1292(b),
unless the appeal is allowed.

For every search of the records of the court and certifying the results thereof, $20.
This fee shall apply to services rendered on behalf of the Untied States if the
information requested is available through electronic access.

For certifying any document or paper, whether the certification is made directly on
the document or by separate instrument, $7.

For reproducing any record or paper, 50 cents per page. Thisfeeshall apply to paper
copies made from either: (1) original documents; (2) or microfiche or microfilm
reproductions of the original record. This fee shall apply to services rendered on
behalf of the United States if the record or paper requested is available through
electronic access.

For reproduction of recordings of proceedings, regardless of the medium, $20,
including the cost of materials. Thisfee shall apply to services rendered on behal f
of the United States if the reproduction of the recording is available electronically.
For reproduction of therecord in any appeal inwhich the requirement of an appendix
is dispensed with by any court of appeals pursuant to Rule 30(f), F.R.A.P., aflat fee
of $55.

For each microfiche or microfilm copy of any court record, where available, $4.

For retrieval of arecord from aFederal Records Center, National Archives, or other
storage location removed from the place of business of the court, $35.

For a check paid into the court which is returned for insufficient funds, $35.

For copies of slip opinions, $2.

For admission to the Bar of the Sixth Circuit, $50.

The court may charge and collect fees commensurate with the cost of providing
copies of the local rules of court. The court may also distribute copies of the local

rules without charge.

The clerk shall assess a charge for the handling of registry funds deposited with the
court, to be assessed from interest earnings and in accordance with the detailed fee



schedule issued by the Director of the Administrative Office of the Untied States
Courts.

(14) Upon the filing of any separate or joint notice of appeal or application for appeal
from the Bankruptcy Appellate Panel, or notice of the allowance of an appeal from
the Bankruptcy Appellate Panel, or of awrit of certiorari, $5 shall be paid by the
appellant or petitioner.

COMMITTEE NOTE: New rule.

6 Cir.1.0.P. 104 Remand from Supreme Court of the United States

Once a certified copy of a judgment is received in the clerk’s office, remands from the
Supreme Court of the United States are referred for disposition to the panel that decided the case.
It is unnecessary for counsel to file aformal motion concerning the remand.

COMMITTEE NOTE: Former 1.0.P. 17.11.5.

6 Cir.1.0.P. 105 Complaints of Judicial Misconduct

Any complaint of judicial misconduct filed with the clerk of the court of appeals shall be
referred to the circuit executive. See 28 U.S.C. § 372.

COMMITTEE NOTE: Former 1.0.P. Chapter 27.



6 Cir. R. 200 - Administrative Rules

6 Cir. R. 201 Name and Seal

(@
(b)

Name. The name of this Court is“United States Court of Appeals for the Sixth Circuit.”

Seal. The seal shall contain the words “United States’ on the upper part of the outer edge,
and the words “Court of Appeals’ on the lower part of the outer edge running from left to
right, and the words* For the Sixth Circuit” inthreelinesin the center, with adash between.

COMMITTEE NOTE: Former 6th Cir. R. 1.

6 Cir.1.0.P. 201 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

6 Cir. R. 202 Sessionsof Court

(@

(b)

(©)

(d)

Timeand Place. Sessions of this Court shall be held at such dates as the Court may deem
advisable. All sessions shall be held at the Potter Stewart U.S. Courthouse in Cincinnati,
Onhio unless otherwise ordered by the Court.

Clerk’sOffice. Theclerk’sofficeshall belocated at the Potter Stewart U.S. Courthousein
Cincinnati, Ohio; the address is 100 E. Fifth Street, 45202.

Order of Business. Beforethecall of the calendar, the Court will entertain motionsto admit
attorneysto the bar of the Court. The calendar for the day will then be called, and the cases
listed thereon will be heard in the order in which they appear upon the calendar unless
otherwise directed by the Court.

Courtroom Deputies. Courtroom deputies shall be provided by the clerk’s office.

COMMITTEE NOTE: Former 6th Cir. R. 2.

6 Cir.1.0.P. 202 Sessions - Court Facilities and Per sonne

(@

Physical Facilities. The headquarters of this Court is located in the Potter Stewart U.S.
Courthouse at Fifth and Walnut streetsin Cincinnati, Ohio 45202. This building contains
three courtrooms for the Sixth Circuit and chambers for each active circuit judge and each
senior circuit judge. Additionally, the building contains the circuit executive's office, the
clerk’s office, the staff attorneys’ office and the library.



(b)

Judges and Other Supporting Personnel.

D

(2)

3

Judges. The Sixth Circuit is authorized to have sixteen active judges. Each active
judge is authorized to have three law clerks and two secretaries or, at his or her
preference, four law clerks and one secretary. The Chief Judge is authorized one
additional law clerk and secretary. This Court isalso served by a number of senior
circuit and visiting judges who sit with panels of the Court.

Circuit Executive. Thecircuit executive, assisted by a staff, operates as an arm of
the Judicial Council of the Circuit and provides administrative support to the Court.
The Circuit Executive sservicesare designed to assist judges, particularly the Chief
Judge, with administrative duties in order to free them for their primary duty of
adjudication.

Staff Attorneys. The staff attorney office has 18 lawyers and is responsible for
providing legal support to the Court as awhole, rather than to individual judges. A
senior staff attorney and two supervisory staff attorneys are appointed by the Court
to supervisethe office. The officereviewsthe docket to make recommendationsfor
dispositions without oral argument pursuant to 6 Cir. R. 34()).

COMMITTEE NOTE: Former 1.0.P. 2.1, 2.3.1-2.3.3.

6 Cir. R. 203 Assignment of Judges;, Quorum

(@

(b)

Assignment of Judges; Quorum. Asprovidedin 28 U.S.C. 8§ 46, the judges of this Court
shall be assigned to sit upon the Court and its panelsin such order, at such sessions, and for
the hearing of such cases, as the Court directs. Cases and controversies shall be heard and
determined by apanel of threejudges, unlessahearing or rehearing beforethe Court en banc

is ordered as provided by FRAP 35. A magjority of the number of judges authorized to

constitute the Court or a panel thereof shall constitute a quorum.

Absenceof Quorum; Adjournment. If onany day lessthan aquorumispresent, any judge

in attendance may adjourn the Court until alater timeor, if nojudgeispresent, theclerk may

adjourn the Court from day to day.

COMMITTEE NOTE: Former 6th Cir. R. 3.

6 Cir.1.0.P. 203 [Reserved]

COMMITTEE NOTE: No corresponding 6 Cir. 1.O.P.

6 Cir.R. 204 Court Library



(@

(b)

(©)

ToWhom Available. Thelaw libraries of this Court are open for use by al federal court
personnel. When library staff is present, other federal personnel and attorneys admitted to
federal practice may usethelibraries during regular library hours. Other library users may
be admitted at the discretion of the Librarian-in-charge. Library materials may not be
removed from local courthouses or federal buildings.

Librarian; Duties. ThisCourt shall appoint asuitable person aslibrarian of the Court who
shall have charge and custody of the Court library.

Library Fund. All sumsreceived by the clerk pursuant to 6 Cir. R. 46(a)(2) shall constitute
afund to be expended by the circuit executive, with the approval of this Court or ajudge
thereof. The circuit executive shall keep an account of the receipts and disbursements for
examination and approval of the Court.

COMMITTEE NOTE: Former 6th Cir. R. 5. Paragraph (a) amended to conform with October 17,
1995 resolution of the Sixth Circuit Judicial Council.

6 Cir.1.0.P. 204 Court Library

Hours of operation for the Cincinnati library are from 8:00 am. to 5:00 p.m., Monday

through Friday. Satellite libraries are maintained in Chattanooga, Cleveland, Columbus, Detroit,
Grand Rapids, Louisville, Memphis, Nashville, and Toledo with varying hours of operation
according to established local practice.

COMMITTEE NOTE: Former 1.0.P. 2.3.4.

6 Cir. R. 205 Judicial Conference of the Sixth Circuit

(@

(b)

Purpose; Who Shall Attend. There shall be held no lessfrequently than biennially at such
time and place as shall be designated by the Chief Judge of the Circuit a conference of all
the circuit, district, bankruptcy and magistrate judges of the Circuit for the purpose of
considering the state of business of the courts and advising ways and means of improving
the administration of justice within the Circuit. It shall be the duty of each circuit judgein
the Circuit to attend the conference and, unless excused by the Chief Judge, to remain
throughout the conference. The Chief Judge shall preside at the conference.

State of Dockets. Thefirst part of the conference shall be for the judges alone and shall be
devoted to a discussion of matters affecting the state of the dockets and administration of
justice in the respective districts. Members of the bar to be chosen as set forth in the
succeeding paragraph shall be members of the conference, shall meet at the same time the
meeting for judges alone is scheduled to consider such matters as may be referred for their
consideration by the Chief Judge and as may be programmed by the chair and vice chair of



(©)

(d)

(e)

the life members subject to the approval of the Chief Judge, and shall participate in its
discussions and deliberations during the subsequent sessions of the conference.

Members of Bar; How Chosen. Members of the conference from the bar shall be
composed of the following:

D
(2)

©)

The presidents of the state bar associations of the states of the Circuit.

The dean or designated member of the faculty of each accredited law school within
the circuit.

Two or more lawyers of experience and prominence in the profession to be
appointed annually by the Chief Judge of the Circuit and two such qualified lawyers
to be appointed annually by each other Circuit Judge and one such qualified lawyer
to be appointed by each district judge as members of the conference of that year.

Life Members.

D)

(2)

3

All lawyerswho have been members of the conference under any one or more of the
foregoing provisions of paragraph (c) and as such have attended as many as three
prior conferences, shall be designated life members of the conference. Beginning
with the lawyers who shall attend the conference for the first time in 1970 or
thereafter, attendance at five conferences shall be a prerequisite to designation asa
life member of the conference.

At the meeting of thelawyer membersof the conference, thelife membersfrom each
state shall select one of their number as avice chair to serve from the close of the
current conference to the close of the next annual conference. The vice chair so
selected from the state in which the next annual conference is to be held shall
automatically be the chair of the meeting of the lawyer members at the next annual
conference. No personwho has served aschair shall beeligiblefor selection asvice
chair.

The chair shall appoint a secretary and such other officers and committees as may
be necessary or desirable, and with the vice chairs from other states, and subject to
the approval of the Chief Judge, prepare a program for the meeting of the members
of the bar who are members of the conference, arrange for such other functions as
they deem appropriate at the next annual conference, and assist the judges in
arranging for the conference.

Attendance at some conferencesmay belimitedto circuit judges, district judges, bankruptcy
judges and magistrate judges.

COMMITTEE NOTE: Former 6th Cir. R. 16.



6 Cir.1.0.P. 205 [Reserved]

6 Cir. R. 206 Publication of Decisions

@ Criteriafor Publication.

Thefollowing criteriashall be considered by panelsin determining whether adecision will
be designated for publication in the Federal Reporter:

D

(2)

3
(4)
(5)

(6)

(7)

whether it establishesanew rule of law, or alters or modifiesan existing rule of law,
or applies an established rule to anovel fact situation;

whether it creates or resolves a conflict or authority either within the circuit or
between this circuit and another;

whether it discusses alegal or factual issue of continuing public interest;
whether it is accompanied by a concurring or dissenting opinion,
whether it reverses the decision below, unless:

(A) thereversal iscaused by an intervening change in law or fact, or,

(B) thereversa isaremand (without further comment) to the district court of a
case reversed or remanded by the Supreme Court;

whether it addresses alower court or administrative agency decision that has been
published; or,

whether it isadecision that has been reviewed by the United States Supreme Court.

(b) Designation for Publication. Anopinion or order shall be designated for publication upon
the request of any member of the panel.

(©) Published Opinions Binding. Reported panel opinions are binding on subsequent panels.
Thus, no subsequent panel overrulesa published opinion of apreviouspanel. Court en banc
consideration is required to overrule a published opinion of the court.

COMMITTEE NOTE: (@), (b) - former 6th Cir. R. 24(a), (b); (c) - former I.O.P. 22.4.1.

6 Cir. 1.0.P. 206 Publication of Decisions - Opinions

@ Case Conferences and Designation of Writing Judge. At the conclusion of each day’s
arguments, the panel usually holds a conference concerning the cases submitted that day.



(b)

(©)

(d)

()

(f)

A tentative decision is discussed, and opinion writing is assigned by the presiding judge of
thepanel. A conference report detailing theissues before the panel and giving the tentative
viewsof the panel membersispreparedin certain casesand circulated to all judges, for their
information.

Processing of Opinions. After the draft opinion has been prepared, the opinion writing
judge circulates the proposed opinion to each of the other two judges on the panel for the
purpose of obtaining their concurrence, dissent or special concurrence. Under the Court’s
policy, thereview of ajudge’ s proposed opinionisgiven high priority by the other members
of the panel.

Circulation to Non-panel Members. All judgesreceive copiesof any proposed published
opinions.

Decisions Not Published. All decisionswhich are not designated for full-text publication
according to the provisions of 6 Cir. R. 206 are listed in table form in the Federal Reporter.

Release of Decisions. All decisions are filed in and released by the clerk’s office. The
clerk’ sofficeisnot given advance notice of when adecision will berendered and, therefore,
cannot make thisinformation availableto counsel. Copiesare sent to al counsel and made
available to the public on the date of filing.

Subscriptions to Decisions. Subscriptions for published decisions are available to the
general publicfor anannual fee. Subscribersreceivecopiesof all published decisionsissued
on aweekly basis. Information on subscription rates can be obtained by contacting the
clerk’s office.

COMMITTEE NOTE: Former 1.0.P. 22.1-22.6.



